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30April 1991

To the Minister of Labour
Parliament Buildings
Wellington

Minister,

I have much pleasure in presenting the report of the Asbestos Advisory
Committee.

Members of the Committee and the associated working parties were aware
of the importance attached by the Government to completing this report by
30 April 1991 because of keen public interest in the topic of asbestos.

This time constraint meant that the Committee was unable to give equal
consideration to all of the terms of reference. Instead the Committee
concentrated on those terms of reference it considered to be of greatest
importance. Where time was unavailable to report issues or follow them up,
the Committee stated its view of whose responsibility it should be to undertake
further work.

I would like to acknowledge the work of the members of the Asbestos Advisory
Committee and the working parties, many of whom gave much of their own
time to make this report possible.

K L McLea
CONVENOR
AsBESTOSADVISORY COMMITTEE
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Summary of major findings

Significant exposure to any type of asbestos fibre presents a health hazard. This
may |ead to the development of scar tissue (asbestosis) or atumour of the lung.
Therisk of developing lung cancer is greatly increased for those who smoke.

Occupationally-rel ated mesothelioma is associated with exposure to crocidolite
(blue asbestos) and amosite (brown ashestos) and rarely, if ever, results from
exposure to chrysotile (white asbestos) alone.

All asbestos-related disease appears to follow a dose-response relationship. It is,
however, difficult to equate fibre burden with exposure level. Thereisa
threshold of fibre burden in the lung for the development of cancer.

In the light of current knowledge, the present Workplace Exposure Standard for
asbestos is considered adequate for the protection of workers exposed to asbes-
tos dust — provided it is enforced. The present system of medical surveillance,
as stated in the Asbestos Regul ations 1983, is endorsed and should be contin-
ued. The Department of Labour’s Occupational Safety and Health Service
(OSH) should ensure that medical surveillance for workers exposed to asbestos
takes place.

Proposals are made for the establishment of a national asbestos medical register
and two associated asbestos medical panels. OSH should be the organi sation
responsible for establishing, maintaining, and funding the national asbestos
register and for establishing the asbestos medical panels.

The Occupational Safety and Health Service should review, update and publish
as soon as possible anew list of approved respiratory protective equipment for
those working with asbestos.

There should be an interim Workplace Exposure Standard for those working
with synthetic mineral fibres. This should be reviewed by OSH in the light of
continuing overseas studies and concern.

A national strategy for asbestos is described. The national strategy contains
provisions for control of the importation and sale of ashestos, the risks associ-
ated with working with asbestos, and the removal and disposal of asbestos. The
national strategy also contains provisions for the identification and recording of
asbestos in buildings, assessment and management of the risks posed by
asbestos and identification of |ess hazardous substitutes.

The national strategy contains provisions for information and education pro-
grammes for tradespersons and the public, and training for personnel involved
with asbestos.

Proposals are made for developing a New Zealand asbestos code of practice
which will provide guidance in the assessment, management, removal and
disposal of asbestos. A standard is also proposed for establishing an asbestos
building register for those buildings containing either asbestos or specified
types of ashestos-containing material.

All raw fibrous forms of asbestos should be banned from being imported into
New Zealand — subject to an exemption for essential uses.

All products manufactured after a specified date and known to contain asbestos
should be labelled.

The Minister for the Environment is requested to consider that where asbestos
is disposed of in landfills, the land be a designated site and the land title tagged
to that effect. Procedures for landfill disposal of asbestos should also be
reconsidered.

4 Report of the Committee



Sandard environmental monitoring and identification techniques for asbestos
should be upgraded in line with the procedures established in Australia.

The Occupational Safety and Health Service should co-ordinate and monitor
education and training systems covering all aspects of asbestos and allocate
appropriate resources for this purpose. Information on asbestos should be
widely available and should advise that significant exposure to any type of
asbestos fibre presents a health hazard. Information relating to compensation
and rehabilitation should be the responsibility of the Accident Compensation
Corporation.

The Occupational Safety and Health Service should prepare guidelines to
provide practical assistance on matters relating to the manufacture of asbestos-
containing materials, and servicing of brakes, clutches, etc.

Additional accident compensation cover should be provided for some of those
presently excluded from the scheme. This principle should apply to the delayed
effects of any disease arising from any employment within New Zealand. Any
extension of cover should be restricted to situations where employment in New
Zedland can be incriminated.

The claims acceptance criteria currently used by the ACC are considered
appropriate but there are some apparent gaps in operational administration.
Therefore, the systems used to apply the criteria should be reviewed.

The value of compensation entitlement for those suffering asbestos-rel ated
diseases should be no less than what is provided to other victims who are
covered by the accident compensation scheme.

The extension of cover referred to above for occupational disease should apply
to incapacity (or dependency) after a*“future date.”

Counselling services should be available for those suffering from an asbestos-
related condition or any affected family members.
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About this report

Formation of the Asbestos Advisory Committee

TheAsbestos Advisory Committee was established in October 1990 as an ad
hoc body to report to the Minister of Labour on issues relating to the health
effects and use of asbestosin New Zealand, adequacy of controls and legisla-
tion and clarification of the legal entitlements available for affected workers.
This followed increasing public concern about the past and present effects of
asbestos on workers, former workers and their families. Most notably, the New
Zealand Public Service Association requested the then government to undertake
an independent review of the asbestos problem in New Zealand. A number of
government agencies, which had been working on various issues, also had
concerns which a comprehensive review could address.

Membership of the Committee

The membership of the Asbestos Advisory Committee was drawn from the
Department of Labour’s Occupational Safety and Health Service, the Accident
Compensation Corporation, the Department of Health, the Department of
Scientific and Industrial Research and the State Services Commission. Repre-
sentatives of the New Zealand Council of Trade Unions and the New Zealand
Employers’ Federation were aso members of the Asbestos Advisory Commit-
tee. The convenors of the three working parties established were subsequently
co-opted as members of the Committee. A list of membersis set out on page 11
of part 1.

Following the General Election held on 27 October 1990, the incoming Govern-
ment confirmed that the work and composition of the Asbestos Advisory Com-
mittee — which had met for the first time on 25 October 1990 — would
continue as planned.

The Committee’s work plan

TheAsbestos Advisory Committee met in Wellington on 25 October 1990, 29
November 1990, 28 February 1991, 11 April 1991 and 22 April 1991.

The Minister of Labour had requested a report by 30 April 1991. Because of
this and other constraints the Committee relied heavily on the work done
overseas (especially in the past decade), to review the legal, scientific, medical
and compensation issues which asbestos poses. The Committee saw valuein
accepting the experience and findings of countries with the scientific expertise
and economic resources which New Zealand lacks, but also saw a need to adapt
those findings to New Zealand's circumstances.

Terms of reference

At the first meeting of the Committee, issues of concern were identified and
draft terms of reference were drawn up and submitted for approval to the
Minister of Labour, who agreed to the Committee’s recommendation. The
Committee agreed to change the order of the terms of reference to put the
medical issuesfirst because it isthe health-related aspects of asbestos which
prompted the inquiry and about which the public has the chief interest. The
terms of reference are set out at the beginning of part 1.
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Woarking parties

The Committee agreed that the best way to proceed was to set up three special-
ist working parties to work through the terms of reference in each of the
following subject areas:

Medical and industria issues; management and disposal of asbestos; and Aid
and compensation issues.

Each working party was able to look at other matters asit saw fit. Their reports
provided a basis for the Asbestos Advisory Committee’s own report to the
Minister of Labour.

One working party — that concerned with the management and disposal of
asbestos — obtained permission from the Committee and the Minister of
Labour to make two changes to its terms of reference.

The working parties were required to report to the Asbestos Advisory
Committee by 30 March 1991.

Correspondence received

It was not expected that the Asbestos Advisory Committee would formally sit to
receive public submissions. Instead it was seen that it would, with membership
including both employer and trade union interests, assess the relevant parts of
the vast array of material which had been published on the subject overseas and
in New Zealand.

Correspondence was consequently not invited from the public and other inter-
ested parties. However, some individuals and organisations did write to the
Committee directly, or through the Minister of Labour, and they are identified

in appendix 1 of part 1. The Asbestos Advisory Committee either considered the
material or noted it and referred it to the relevant working party. Material
received in the latter part of the deliberations, which was not able to be consid-
ered in full by either the Committee or the working parties, has been referred to
the relevant agencies for their information or action.

Structure of the report

Thereport isin four parts. The first part is the Asbestos Advisory Committee’s
report to the Minister of Labour, and the following three parts are the working
parties’ reports to the Asbestos Advisory Committee.

The Committee has made decisions based on the terms of reference and its
considered view of the material and recommendations contained in the three
working party reports.

Where differences of opinion have arisen between, or within, working parties,
the Asbestos Advisory Committee has given its view, which takes precedence.

Those readers who have particular concerns or interests can follow up the
Committee’s report with more detailed referencesin the relevant working party
reports.

Report of the Committee 7



8 Report of the Committee



Part 1

Report of
the Asbestos
Advisory
Committee

Report of the Committee 9



Contents —Part 1

Introduction

12

History of use of asbestos 12

Types of asbestos 12

History of health effects of asbestos 12

Compensation 13

Social welfare entittements 14

Asbestosusein New Zealand 14

The extent of asbestos-related diseasein New Zealand 15
Asbestos legidation in New Zealand 15

Terms of reference 16

Responses to the terms of reference 18

1. Thecurrent state of knowledge about asbestos-related
medical conditions 18

2. Establishment and maintenance of an asbestos medical
register 19

3. Proceduresfor tracing former employers and their
employees 20

Respiratory protective devices 21

5. Current medical knowledge about the respiratory effects
of synthetic mineral fibres 21

A nationwide strategy for dealing with asbestos 22

A national register covering importation, location, quantities,
use and condition of asbhestos 22

8. Removal and disposal of asbestos 23
9. Theneed for education about asbestos 25

10. Sandard environmental monitoring and identification techniques
for asbestos and synthetic mineral fibres 26

11. The management of SMFsin theworkplace 26
12. Aid and compensation issues 26

Summary of recommendations 22

Appendix |: Correspondence received
Appendix Il Further comments by committee members

10 Report of the Committee



Members of the Asbestos Advisory Committee

Convenor
Dr K McLea

Members
H Armstrong
H Beaumont
C Brydon
J Callins

Dr D Farlow
M Little
L Mortimer

S Parkinson
| Shepherd

Dr J Soke

J Thompson

Secretary
J Hollingworth

Occupational Safety and Health Service
Department of Labour

New Zealand Council of Trade Unions
Department of Scientific and Industrial Research
Accident Compensation Corporation

Accident Compensation Corporation Convenor,
Aid and Compensation Issues Working Party

New Zealand Employers Federation
State Services Commission

Occupationa Safety and Health Service
Department of Labour

Department of Health

Occupationa Safety and Health Service
Department of Labour

New Zealand College of Community Medicine
Convenor, Medical and Industrial |ssues Working
Party

Occupational Safety and Health Service
Department of Labour

Convenor, Management and Disposal of Asbestos
Working Party

Occupationa Safety and Health Service
Department of Labour

Report of the Committee 11



Introduction

History of use of asbestos

Asbestos has along history of use. It was probably first used about 2500 years
ago in Finland to strengthen clay pots. In classical times, the Greeks used it to
weave shrouds for the bodies of the great who were to be burnt on funeral
pyres.

Its widespread use in industry began about 1880 with the exploitation of large
chrysotile deposits in Canada and Russia. Initially, its main use was in the
textile industry to produce incombustible products.

Because of its relative cheapness, and unique properties, it has had awide
variety of uses, the commonest one of which wasin asbestos cement products
such as pipes, roofing sheets and wall boards, in insulation, and in friction
products.

Types of asbestos

Asbestosis not asingle chemical or geological entity, but aterm used to de-
scribe naturally occurring fibrous hydrated silicates. There are six common
varieties, as shown below.

ASBESTOS
| | |
SERPENTINE GROUP AMPHIBOLE GROUP
Chrysotile
(White)
| | | | |
Actinolite  Tremolite Anthophyllite Amosite Crocidolite

(Brown)  (Blue)

The fibres of amosite and crocidolite are straight, needle-like structures which
may split longitudinally to produce very fine fibrils.

By contrast, chrysotile fibres tend to be longer, softer and curlier. Thisisimpor-
tant from the viewpoint of lung dynamics as this property has the effect of
increasing their diameter and making it less likely that they will reach the
smaller airways.

History of health effects of asbestos

Although fibrosis of the lung was first recognised as being associated with
asbestos exposure in 1899 in the United Kingdom by Montague Murray, he did
not report on this until 1906. This association was largely ignored because of
the greater problem of pulmonary tuberculosis.

However, in the 1920s, a greater interest developed in fibrosis of the lungsin
asbestos workers. A comprehensive study on the health effects of asbestos was
carried out in the United Kingdom by Merewether and Price between 1928 and
1930. This study led to the first ever asbestos regulations, the Asbestos
Regulations of 1931, which came fully into force in 1933.

During the 1930s there was continued interest in asbestosis. L ate in the decade
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Compensation

afew papers described cancer of the lungs in asbestos workers, although
pulmonary tuberculosis remained afar greater killer and continued to attract the
majority of the attention of the medical profession and others.

In 1947, the Chief Medical Inspector of Factories in the United Kingdom
initiated a study to determine whether lung cancer was more common in ashes-
tosworkers. Thisled to astudy by Dall, published in 1955, which showed that
lung cancer was a specific hazard of certain asbestos workers. It also found that
for those who had worked for at least 20 years in places where they were
exposed to ashestos dust, the risk was 10 times that experienced by the general
population. The role of smoking was not reported.

Little attention was paid to this discovery. This may have been due to the fact
that the major dust problem at that time in the UK was coal dust, and that
relatively few people were involved in the asbestos industry. Moreover, the
major cause of lung cancer was recognised as being cigarette smoking.

In 1960, a paper by Wagner and others was published which showed for the first
time an association between exposure to crocidolite (blue asbestos) and the
development, many years later, of the rare tumour diffuse malignant mesothe-
lioma. Thisled to great interest in asbestos-related health problems throughout
the world, followed by aflood of scientific papers and great mediainterest.

A magjor problem was what should be the allowable concentration of asbestos
fibresin the workplace. The existing workplace standard in the United
Kingdom had been developed to control asbestosis.

There was no information about the levels of asbestos fibres to which those who
devel oped mesothelioma had been exposed. An arbitrary decision was made
that the standard for crocidolite should be one tenth the standard for other forms
of asbestos.

The debate on this issue continues and is reflected in the terms of reference of
this report.

At present, workers suffering asbestos-rel ated diseases in New Zealand may be
compensated by one of the following three means:

The Accident Compensation Act 1982

A person who is incapacitated by an occupational disease due to the nature of
his/her employment after 1 April 1974 is covered by the accident compensation
scheme. In some situations, including many involving asbestos-related disease
with its lengthy latency period, this may not result in aweekly earnings-related
compensation payment as the person may no longer be classified as an earner
when the incapacity commences, e.g. retirement from earning, lengthy
unemployment. However, there is a potential to receive the following
entitlements:

Weekly entitlement up to $1,179

Lump-sum entitlement up to $27,000

Medical and other “reasonable” expenses

Funeral expenses up to $2,000

Weekly entitlements and lump-sums for dependants

Common law action

This requires a person attempting to establish negligence on the part of another.
Within the employment situation a common law action is sometimes linked with
workers' compensation or employers' liability claims or entitlements but public-
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ity indicates that some out-of-court settlements are taking place. Within New
Zedland there are few recent cases, although a notable exemption is the claim of
Mr Robin McKenzie against the New Zealand Electricity Department (NZED).

Mr McKenzie's claim is of interest because it is concerned with a claim for
damages against the NZED and dealt with the preliminary question of whether
he came within the coverage of the accident compensation scheme.

Mr McKenzie worked from 1950 to 1963 on power station sites where he was
exposed to asbestos dust. From 1963 to 1981 he continued working for NZED,
but in positions where he had no exposure to asbestos.

The resulting judicial decision was that Mr McKenzie has coverage under the
Accident Compensation Act 1982 because — even though his exposure to
asbestos predated the Act — his contract of employment ended after the first
Accident Compensation Act came into force on 1 April 1974. Thisdecisionis
presently under judicial review.

Social welfare entitlements

Those who have no entitlement under the accident compensation scheme, or
who do not take a common law action may be eligible for a benefit from the
Department of Social Welfare. Those who are not covered by the accident
compensation scheme include:

Earners who changed employment before 1 April 1974 to a non-incriminating
one and do not opt for acommon law action; and

Non-earners who, therefore, cannot base a claim on occupational disease.

The benefits payable by the Department of Social Welfare are generally means-
tested, so direct financial comparisons are inappropriate. However, as an

example:
For amarried person with two children, the rates effective from 1 April
1991 are:
Weekly entitlement up to a maximum of $229.88
Family Support $64.00
Accommodation allowance variable

Asbestos use in New Zealand

In New Zealand, the use of asbestos has been restricted to chrysotile, amosite
and crocidolite. Chrysotile has for many years been the most commonly used
fibre and today accounts for some 95% of the world production. Importation
into New Zealand of amosite and crocidolite in its raw fibrous state has been
illegal since 1984. These varieties may, of course, be encountered in buildings
in which they were used principally for insulation and as fire barriers.

Asbestos has also been used extensively in the railway, building, shipping,
sawmilling, and motor vehicle industries, and the asbestos cement industry in
Christchurch and Auckland.

Fitters, electricians, boilermakers and attendants, carpenters, brake repairers and
others were commonly exposed.

There has been some mining of chrysotile asbestos at Takaka. The fibre appears
to have been of low quality and was mixed with imported fibre. Production was
believed to be some 40-60 tonnes per month and appears to have taken place
from the mid-1950s until the early 1960s.

The workforce employed by New Zealand's two main asbestos manufacturing
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plantsis estimated to have totalled some 8,000. Thisis arough estimate of the
total number of employees who may have been exposed to asbestos while
working in those factories. The two New Zealand plants have, to date, settled 11
claims, some of which also had cover under the accident compensation scheme.

The extent of asbestos-related disease in New Zealand

Up to 1989, 174 cases of mesothelioma had been notified to the New Zealand
Cancer Registry.

Asbestosis and lung cancer have not been effectively notified and the extent of
these conditionsis unknown. A study carried out by Glass and others (1991)
using the New Zealand Cancer Registry indicated that, overall, asbestos-related
occupations were found to be associated with increased risk: of cancer in three
sites: the lung, pleura and peritoneum. The risks of cancer of these three sites
were highest among the groups of machinery fitters, plumbers, welders, boiler-
makers, metal moulders, metal platers and electricians.

TheAccident Compensation Corporation has received 80 claims relating to
occupational ashestos exposure in the past 3 years. These claims can be broken
down into three broad categories:

(i) Asbestos exposure aoccurred before 1 April 1974 only (and, hence, there
is no entitlement under the current provisions): 10

(ii) Asbestos exposure and ashestos-related disease took place after 1 April
1974 (and, hence, entitlement): 31

(iii) Asbestos exposure occurred after 1 April 1974 but no disease resulted
(and, hence, thereis no entitlement currently): 39

Asbestos Iegislation in New Zealand

Asbestos Regulations were first promulgated in 1978 and then amended in
1983. The Workplace Exposure Standard for asbestos has been kept constantly
under review and has been revised twice since 1978 in order to provide greater
protection for those who may be exposed to asbestos. The Workplace Exposure
Sandard is set out in the Asbestos Dust (Concentration of Fibres) Notice 1984.

Asbestos dust level measurements were carried out by the National Health
Institute from the 1960s. In 1987 a special dust laboratory was established at the
institute which provided the basis for an industrial hygiene service based on
reliable air sampling and electron microscopy.

The Asbestos Regulations 1983 specify a number of other requirements includ-
ing requirements for protective clothing and respiratory equipment, dust control
measures, disposal requirements, medical examinations and “restricted work”
which must be notified. “Restricted work” can only be carried out by either the
holder of a“certificate of competency” or someone working under the direct
supervision of a certificate holder. Currently 268 people hold these certificates.
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Terms of reference

Medical and industrial issues
1. To review and report on the current state of knowledge about asbestos-
related medical conditions.
In particular to:
(@) Report on the relationship between fibre type and disease;

(b) Evaluate the appropriateness of the present New Zealand Asbestos
Wobrkplace Exposure Standard to prevent asbestos-related disease;

() Report on the medical facts relating to asbestos exposure, smoking and
disease;

(d) Investigate and make recommendations about standardised diagnostic
procedures to be used in the diagnosis of asbestos-related disease;

(e) Recommend medical surveillance procedures for those workers who
have had (significant) exposure to asbestos,

2. (a) Toinvestigate the need for, and feasibility of, establishing and
maintaining a register for workers who have been (significantly)
exposed to ashestos, and to advise on the information that this should
hold;

(b) If such aregister is considered advisable, to make proposals about
which organisation should be responsible for establishing, maintaining
and funding it.

3. To advise on procedures for tracing former employers and their employees,
whose work has involved (significant) exposure to asbestos, and to recommend
where the responsibility for such tracing should lie.

4. To review the current systemin respect of respiratory protective devices used
by those working with asbestos, and to recommend how this should be
improved.

5. To review and report on the current medical knowledge about the respiratory
effects of synthetic mineral fibres (SVIFs).

M anagement and disposal

6. To examine the need for a nationwide strategy for the management of
asbestos in workplaces and homes and make appropriate recommendations.

7. To investigate the need for a national register covering importation, location,
quantities, use and its condition and make recommendations.

8. To review the methods used to remove and dispose of asbestos, notification
procedures and substitution methods and make recommendations.

9. To review the need for education about asbestos and make recommendations
regarding the presence, use and disposal of asbestos within workplaces and
homes.

10. To establish for asbestos and SVIFs standard environmental monitoring and
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identification techniques [for use in the workplace]* in light of the latest
overseas and New Zealand technical devel opments and experience, and to
establish standardisation of testing laboratories.

[11. The management of SMFsin the workplace.] §
Aid and compensation issues
12. To examine aid and compensation issues arising from asbestos exposure.

* These words were deleted by the Asbestos Advisory Committee on the recommenda-
tion of the Management and Disposal of AsbestosWorking Party. The amendment was
approved by the Minister of Labour.

8§ Added by the Asbestos Advisory Committee on the recommendation of the Manage-
ment and Disposal of Asbestos Working Party. The amendment was approved by the
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Responses to the terms of reference

Recommendation 1

Recommendation 2

To REVIEW AND REPORT ON THE CURRENT STATE OF KNOWLEDGE ABOUT
m ASBESTOS-RELATED MEDICAL CONDITIONS.

IN PARTICULAR TO:
(A) REPORT ON THE DISEASE RELATIONSHIP BETWEEN FIBRE TYPE AND DISEASE;

(B) EVALUATE THE APPROPRIATENESS OF THE PRESENT NEW ZEALAND ASBESTOS
WORKPLACE EXPOSURE STANDARD TO PREVENT ASBESTOS-RELATED DISEASE;

(C) REPORT ON THE MEDICAL FACTS RELATING TO ASBESTOS EXPOSURE, SMOKING
AND DISEASE,

(D) INVESTIGATE AND MAKE RECOMMENDATIONS ABOUT STANDARDISED
DIAGNOSTIC PROCEDURES TO BE USED IN THE DIAGNOSIS OF ASBESTOS-RELATED
DISEASE,

(E) RECOMMEND MEDICAL SURVEILLANCE PROCEDURES FOR THOSE WORKERS
WHO HAVE HAD SIGNIFICANT EXPOSURE TO ASBESTOS.

(A) REPORT ON THE DISEASE RELATIONSHIP BETWEEN FIBRE TYPE AND DISEASE.

All asbestos fibre types may produce ashestosis and lung cancer. The greatest
risk of mesothelioma is associated with exposure to crocidolite and with a lesser
risk from exposure to amosite. It rarely, if ever, results from exposure to
chrysotile.

All asbestos-related diseases appear to follow a dose-response relationship. It is,
however, difficult to equate fibre burden with exposure level. It isthe view of
the Committee that there is a threshold of fibre burden in the lung for the
development of cancer.

The Medical and Industrial |ssues Working Party noted that in all epidemio-
logical studiesthere are lower levels of exposure under which no excess of
cancersisfound. These results support the threshold hypothesis, which is the
position accepted by the Committee.

In view of ongoing research into and increasing knowledge about the health
effects of asbestos, the Committee considersit essential that the scientific
literature be constantly monitored.

The AsbestosAdvisory Committee recommends that the Department of
Labour’s Occupational Safety and Health Service (OSH) be responsible for
the ongoing reviewing and monitoring of the scientific literature relating to
asbestos and health-related effects.

(B) EVALUATE THE APPROPRIATENESS OF THE PRESENT NEW ZEALAND ASBESTOS
WORKPLACE EXPOSURE STANDARD TO PREVENT ASBESTOS-RELATED DISEASE.

The Committee recommendsthat, in thelight of present knowledge, the
present Workplace Exposure Standard, as set out in the Asbestos Dust
(Concentration of Fibres) Notice 1984, is appropriate.

The Committee considered that the present standard was adequate to protect the
health of those working with asbestos or exposed to it, provided that it was
enforced. In this respect, the Committee wished to emphasi se the importance of
enforcement of the existing legislation. Air sampling should be carried out by
suitably trained personnel, and the filters used should be examined by
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Recommendation 3

Recommendation 4

experienced scientists in an appropriately equipped laboratory.

The Workplace Exposure Standard should not be regarded as marking the
boundary between safety and disease. Every effort should be made to reduce
airborne concentrations to the lowest possible level.

The importance of good housekeeping practices should also be noted. Unless
asbestos waste products are carefully disposed of during work, their later

(C) REPORT ON THE MEDICAL FACTS RELATING TO ASBESTOS EXPOSURE, SMOKING
AND DISEASE

The view of the Committee is that both asbestos and tobacco smoke are causa-
tive factors in the development of lung cancer. Therisk is greatly increased
when asmoker is exposed to asbestos. No studies have shown any association
between the risk of devel oping mesothelioma and cigarette smoking.

(D) INVESTIGATE AND MAKE RECOMMENDATIONS ABOUT STANDARDISED
DIAGNOSTIC PROCEDURES TO BE USED IN THE DIAGNOSIS OF ASBESTOS-RELATED
DISEASE.

The Committee’s response to this part of term of reference 1 is discussed below.

(E) RECOMMEND MEDICAL SURVEILLANCE PROCEDURES FOR THOSE WORKERS
WHO HAVE HAD SIGNIFICANT EXPOSURE TO ASBESTOS.

The Committee recommendsthat OSH beresponsible for putting adminis-
trative proceduresin place to ensure that medical surveillance for workers
exposed to asbestos takes place. The medical examination procedures
stated in the Asbestos Regulations 1983 provide an adequate surveillance
regime.

Further recommendations which relate to medical surveillance are made below
in relation to the establishment of an asbestos medical register.

(A) TO INVESTIGATE THE NEED FOR, AND FEASIBILITY OF ESTABLISHING AND
= MAINTAINING A REGISTER FOR WORKERS WHO HAVE BEEN SIGNIFICANTLY
EXPOSED TO ASBESTOS, AND TO ADVISE ON THE INFORMATION THAT THIS SHOULD
HOLD.

(B) | F SUCH A REGISTER IS CONSIDERED ADVISABLE, TO MAKE PROPOSALS ABOUT
WHICH ORGANISATION SHOULD BE RESPONSIBLE FOR ESTABLISHING, MAINTAINING
AND FUNDING IT.

The Committee recommends that an asbestos medical register be estab-
lished for people who have been significantly exposed to asbestos. OSH
should be the organisation responsible for establishing, maintaining and
funding the medical register.

Note: “Significant exposure” is defined as the exposure that has the potential to
cause ashestos-related disease. Such exposure takes into account:

The work history of the exposed person;
Any high, short-term exposures, and

The length of time of exposure and the levels of asbestos dust to which the
person was exposed.

The medical register should be in two parts:
Part 1 - Those notified as having been exposed to asbestos;
Part 2 - Those notified as having asbestos-related disease.
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Recommendation 5

Recommendation 6

Recommendation 7

The system should alow movement of the name of aregistered person from
part 1 to part 2 of the register when indicated.

Notificationsto part 1 of the medical register may be made by those who felt
that they had been exposed to asbestos, or by people acting on their behalf (and
following consultation) such as an employer or union official.

Notification to part 2 of the medical register would be done by medical
practitioners.

Exposure

Those people notified to the asbestos medical register as having been exposed
to asbestos would be sent a letter requesting them to contact their local branch
office of the Occupational Safety and Health Service of the Department of
Labour, so that their exposure could be evaluated. Following this action the
individual would be advised whether or not they have been included in the
register on the basis of their exposure to asbestos.

Disease

Those natified as having contracted an ashestos-related disease would have
their condition reviewed by the National Asbestos Panel (see recommendation
6), and have the appropriate information entered on the asbestos medical
register.

The Committee recommendsthat the asbestos medical register be included

aspart of thewider occupational disease natification scheme currently
under review by OSH.

The Committee is aware that the Occupational Safety and Health Serviceis
currently reviewing the issue of occupational disease notification, and suggests
that the establishment of an asbestos medical register should take placeirre-
spective of whether or not the information network under consideration is set
up. If anetwork is established, the asbestos medical register could become part
of it.

The Committee recommendsthat a National Asbestos Panel and a
National Asbestos Radiological Panel should be established. The
Occupational Safety and Health Service should be the or ganisation
responsible for establishing the panels.

The National Asbestos Pand should include a chest physician, radiologist, and
an occupational physician. This panel should review the records of all individu-
alsin whom ashestos-related disease is suspected and advise on appropriate
action.

The National Asbestos Radiological Panel should comprise three radiol ogists
who would be available for consultation concerning chest x-raysin people who
have been exposed to asbestos.

The Committee recommends that when a diagnosisis made it is essential
that thereisa complete history — including a full occupational history —
which provides details of exposureto asbestos.

Following clinical examination, decisions should be made about further investi-
gations such as chest x-rays and lung function tests which may be considered
necessary by the examining physician after consideration of the state of health
of theindividual and the exposure to asbestos.
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Recommendation 8

Recommendation 9

Recommendation 10

3 To ADVISE ON PROCEDURES FOR TRACING FORMER EMPLOYERS AND THEIR
» EMPLOYEES, WHOSE WORK HAS INVOLVED SIGNIFICANT EXPOSURE TO

ASBESTOS, AND TO RECOMMEND WHERE THE RESPONSIBILITY FOR SUCH
TRACING SHOULD LIE.

The Committee recommends that procedures not be developed for tracing
former employersand their employees whose work has involved significant
exposureto ashestos, because their implementation would be
impracticable.

This problem would be better addressed by using all methods available to
obtain the required information, including nationwide publicity, to enable the
establishment of the asbestos medical register. This should ensure that all
people who have been significantly exposed to asbestos or who have an
asbestos-related disease are placed on the asbestos medical register.

To REVIEW THE CURRENT SYSTEM IN RESPECT OF RESPIRATORY PROTECTIVE
a DEVICES USED BY THOSE WORKING WITH ASBESTOS, AND TO RECOMMEND
HOW THIS SHOULD BE IMPROVED.

The Committee recommends that thelist of respiratory protective
equipment approved for use by those working with asbestos be reviewed
and updated by the Occupational Safety and Health Service.

The Department of Health last issued alist of respiratory protective equipment
in 1984. Having reviewed the list, the Committee recommends that considera-
tion be given to the adoption of relevant international standards for respiratory
equipment. In particular, consideration should be given to adopting the Austral-
ian standards relating to respirators and filters (AS 1715 and AS 1716
respectively) and vacuum cleaner filters (AS 3544).

TOREVIEW AND REPORT ON THE CURRENT MEDICAL KNOWLEDGE ABOUT
m THE RESPIRATORY EFFECTS OF SYNTHETIC MINERAL FIBRES.

The Committee recommendsthat in theinterim the Workplace Exposure
Sandard for synthetic mineral fibres (SMFs) be:

1. For general purpose fibres:

5 fibres/ml of air (time-weighted average)
2. For superfine* and ceramic fibres:

| fibre/ml of air (time-weighted aver age)

Although these levels apply simultaneously, the morerestrictive criterion
applied would depend on the characteristics of the particular fibres
involved.

The Department of Labour’s Occupational Safety and Health Service
should also review and advise on standard environmental monitoring and
identification techniquesto be used in New Zealand for SMFs.

* The composition of superfine SMFsis similar to other SMFs. Those fibres with a diameter of

less than 3 microns and a length-to-diameter ratio of greater than 3:1 are regarded as superfine.
For the purpose of this standard, SMIFs with bulk mean diameters falling in the superfine range

should be regarded as superfine materials.

The Committeeis of the view that it would be prudent to act on the assumption
that exposure to SMFs may increase the risk of lung cancer among the
workforce.
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The Committee wishes to emphasise the importance of enforcement of the
existing standard. Air sampling should be carried out by suitably trained person-
nel, and the filters examined by experienced scientistsin an appropriately
equipped laboratory.

The Workplace Exposure Standard should not be regarded as marking the
boundary between safety and disease. Every effort should be made to reduce F
airborne concentrations to the lowest possible level.

The importance of good housekeeping practices should also be noted. Unless
SMF waste products are carefully disposed of during work, their later removal
may significantly increase airborne concentrations.

Recommendation 11  Thecurrent New Zealand Wor kplace Exposur e Sandard for superfine and
ceramic fibres should be reviewed by the Occupational Safety and Health
Servicein thelight of continuing over seas studies and concern.

The Committee believes that the New Zea and Workplace Exposure Standard
for superfine and ceramic fibres should be reviewed in light of current scientific
knowledge. The Committee notes that a number of countries have differing
workplace exposure standards applying to superfine and ceramic fibres.

T o EXAMINE THE NEED FOR NATIONWIDE STRATEGY FOR THE MANAGEMENT
a OF ASBESTOS IN WORKPLACES AND HOMES AND MAKE APPROPRIATE
RECOMMENDATIONS.

Recommendation 12  The Committee recommends that a national strategy for managing
asbestos be developed and adopted in New Zealand. Such a strategy should
include the following key elements:

1. Control of theimportation of asbestos and products containing
asbestos.

Control of the sale of asbestos and products containing asbestos.
Control of therisks* associated with working with asbestos.

I dentification and recording of asbestosin situ in buildings
Assessment and management of the risks posed by asbestosin situ.
I dentification and assessment of less hazar dous substitutes.
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Control of theremoval and disposal of asbestos wherethisislikely
to cause a hazard to health.

Training of personnel involved with asbestos activities.

Provision of information and education programmes for trades
people and the public.

For those elements of the national strategy that are or will be mandatory, there
should be provision for adequate means of compliance.

Suitable additional asbestos advisory documents and legislation should be
developed to cover the New Zealand situation in order to assist in the
implementation of the proposed national strategy.

* “Risk” isthe probability that a potential harm may become actual (in comparison with
“hazard” which isthe potential for harm). By way of example, asbestos which has been incorpo-
rated into a stable matrix can be found in many work environments; asbestosis a hazard.
Provided the matrix remains stable and no airborne dust is produced it presents no health risk.
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Recommendation 13

Recommendation 14

Recommendation 15

Recommendation 16

Recommendation 17

TO INVESTIGATE THE NEED FOR A NATIONAL REGISTER COVERING IMPORTA -
m TION, LOCATION, QUANTITIES, USE AND ITS CONDITION AND MAKE
RECOMMENDATIONS.

The Committee does not recommend the establishment of such a national
register. However, the CustomsAct 1966 should be amended to provide for
a ban covering theimportation of all asbestosin itsraw fibrous state,
subject to an exemption for essential use.

Practical difficulties were foreseen in accurately identifying and locating all
imported products containing asbestos, particularly where it may be present in
minor amounts or as an incidental constituent. Raw fibrous asbestos can be
managed through import control, and asbestos products through alabelling
process. Labelling asbestos products would alert end users to the fact that they
are handling products containing asbestos. Thiswould allow them to take
appropriate precautions.

The Committee recommendsthat all productsimported or manufactured
after a specified date, and known to contain asbestos, should be labelled
accor dingly.

The Committee recommends that the Occupational Safety and Health
Service prepar es guidelinesto provide practical assistance on matters
relating to the manufacture of asbestos-containing materials, and servicing
of brakes, clutches, etc.

No detailed information on these mattersis readily available in New Zealand.
Such information would be of value to protect the health of those persons
engaged in such work.

In preparing these documents consideration should be given to adopting rel-
evant aspects of the Draft Victorian Asbestos Code of Practice (referred to as
the Draft Victorian Code).

8 To REVIEW THE METHODS USED TO REMOVE AND DISPOSE OF ASBESTOS,
s NOTIFICATION PROCEDURES AND SUBSTITUTION METHODS AND MAKE
RECOMMENDATIONS.

The Committee recommendsthat a suitable asbestos code of practice and
guidance notes be drawn up by OSH in consultation with other agenciesto
cover the removal and disposal of asbestosin New Zealand.

If the legal situation discussed in the following recommendation can be ad-
dressed, then “identification of asbestosin buildings’ should become part of the
code of practice and could improve notification procedures.

In developing the New Zealand code of practice, consideration should be given
to the Worksafe Australia Asbestos Code of Practice and Guidance Notes
(August 1988 )(referred to as the Worksafe Australia Code) and the Draft
Mctorian Code. In particular, special attention should be paid to the licensing or
approval of removal contractors. A licensing or approval process would assist in
ensuring that removal contractors are well-informed about the hazards of
asbestos and are knowledgeabl e about safe removal disposal procedures. This
would reduce the health risks to those carrying out removal work and those who
may be affected by the work activity.

The committee recommends that a standard* be developed to provide for
owner s of buildings (with the exception of private dwellings) which have
asbestos, or particular types of asbestos-containing materials, in situ.
Ownerswould berequired to identify asbestos, which is of most concern
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Recommendation 18

from a health standpoint, and to record information about the location and
state of the asbestos or the asbestos containing materialsin a standar dised
form of register.

The purpose of the ashestos building register is to provide information to
occupiers, employees and maintenance workers on the location of asbestos or
asbestos-containing materials within buildings. Such aregister would be of
benefit to building owners/occupiers, as it would provide a means of averting
potential costly situations arising from unplanned disturbance of asbestos. It
should be noted that the identification process itself may expose peopleto
asbestos unless precautions are taken.

The Committee notes that there is no legislation administered by the Occupa-
tional Safety and Health Service of the Department of Labour or the Depart-
ment of Health which would alow such a standard to be established. This
situation would need to be addressed before the devel opment of a standard
could proceed. The appropriate agency for administering such legislation would
also need to be addressed, and development would require full consultation
with interested parties.

Information about the types of asbestos-containing material which would be
kept in the register, would be set out in a schedule in the standard. 1t would
identify those types of asbestos-containing materials used in New Zealand
which are of most concern from a health standpoint. The Guide to the Control
of Asbestos Hazards in Buildings and Sructures, published by Worksafe Aus-
tralia, should be consulted as a guide to the types of materialsin this category. It
specifies the materials requiring identification as being sprayed-on fireproofing,
soundproofing and thermal insulation, acoustic plaster, and types of insulation.

The ashestos building register would be required to be kept up to date by the
building owner and made available, on request, for inspection by officials of
OSH and area health boards.

The availability of the register should be made known to all occupiers of the
building.

* A standard could include a code of practice, regulations, a statute, and a New Zealand
standard.

Where any repair, installation, ateration or demolition of the building or its
fittingsisto be carried out it will be the responsibility of the building owner/
occupier requesting such work to ensure that a copy of the current register is
shown to the contractor and/or employees undertaking the work.

All employees of the property owner/occupier, who work in the building,
would have the right to inspect the register on request. Its existence should be
drawn to the attention of new employees.

A timetable should be set for completion of the identification processin each
building because of alack of expertisein New Zealand. Priorities for
identification should be set according to the age of buildings.

Disposal

The Committee recommends that the Minister for the Environment be
requested to consider that where asbestosis disposed of in landfills, the
land be a designated site and the land title tagged to that effect. Procedures
for landfill disposal of asbestos should also be reconsidered.

The Asbestos Regulations 1983 presently requires that asbestos material dis-
posed of by tipping be covered by 25 cm of earth. Thisis considered inadequate
except as a short-term measure. Consideration should be given to requiring a
final cover of at least 1 metre.
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Recommendation 19

9 To REVIEW THE NEED FOR EDUCATION ABOUT ASBESTOS AND MAKE
s RECOMMENDATIONS REGARDING THE PRESENCE, USE AND DISPOSAL OF
ASBESTOS WITHIN A WOKRPLACE OR A HOME.

The Committee recommends that OSH should co-ordinate and monitor
education and training systems and allocate appropriate resour ces for this
pur pose. Information on asbestos should be made widely available
emphasising the health risks associated with all types of asbestos.

The Committee is of the view that information covering the following aspects
of ashbestos should be made widely available:

(@) The presence, use and disposal of ashestos;

(b) Health hazards (including the relationship between smoking, asbestos
and lung cancer);

(c) Suitable respiratory protection;

(d) The ashestos medical register, if approved, and its associated
procedures;

(e) Accessto accident compensation and rehabilitation services; and
(f) Accessto social welfare services.

In particular (a) - (d) above should be used in the education and training of
people required to work with asbestos. Those who may already have an
asbestos-related condition should have ready access to information on (e) and
().

This information should also be available to members of the public and home
owners.

The Committee considers that the Occupational Safety and Health Service isthe
appropriate organisation to co-ordinate and monitor this process and that
adequate resources should be alocated to do this.

The Accident Compensation Corporation should have the responsibility for
providing and developing information packages on (€) and the Department of
Socia Welfare on (f).

Education and training authorities should include appropriate information in
their courses about the hazards of asbestos and precautions to be taken during
handling and use. This should also be included in employer training
programmes.

OSH should establish national standards for the training and certification of
people involved with asbestos. Training should encompass the various types of
industry that may be required to work with or be exposed to asbestos. Such
training needs to be structured to suit an individual’s needs in respect of the
level of exposure.

All removal contractors should undertake training relevant to the contral,
planning and removal techniques, methods of disposal; and medical aspects of
asbestos removal work.

Asbestos removal workers should undertake training on removal techniques,
use of respiratory equipment, construction of decontamination areas and health
issues.

People who work on or with manufactured products that contain asbestos will

reguire training about protective equipment, the hazards of working with
ashestos, and health issues.

Those who work in an environment in which asbestosin situ may be present,
but are not actually working on or with asbestos will require information and/ or
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training of a general nature, which should be provided by the employer on the
jab.

10 TO ESTABLISH FOR ASBESTOS AND SYNTHETIC MINERAL FIBRES (SMFs)
u STANDARD ENVIRONMENTAL MONITORING AND IDENTIFICATION TECH-
NIQUES IN LIGHT OF THE LATEST OVERSEAS AND NEW ZEALAND TECHNICAL
DEVELOPMENTS AND EXPERIENCE, AND TO ESTABLISH STANDARDISATION OF
TESTING LABORATORIES.

Recommendation 20 The Committee recommends that the standard environmental monitoring
and identification techniques for asbestos be upgraded in linewith the
procedures established in Australia.

A suitable direction for such upgrading can be found in the Worksafe Australia
Code, in particular the Guidance Notes on Membrane Filter Method for Esti-
mating Airborne Asbestos Dust, and the national Australian Testing Authority
(NATA) document Guidelines for the Identification of Asbestos.

Recommendation 10 is concerned with the identification and monitoring of
SMFs.

In order to obtain consistency of approach, valid comparisons and accuracy in
the analytical techniques used in laboratories, al laboratories undertaking
identification and determination of fibre concentrations should be either a
TELARC registered |aboratory or equivaent (thisincludes NATA registered
laboratories).

Asbestos database

A significant database of results of asbestos analysis derived from bulk samples
is held by the DSIR environmental dust laboratory at Gracefield, Lower Hultt.

Recommendation 21  The DSIR database should be upgraded, publicised and made accessible to
interested parties, ther eby avoiding unnecessary duplication of sampling
and analysis. However, issues of commer cial sensitivity and client
confidentiality would need to be resolved.

] ] THE MANAGEMENT OF SMFs IN THE WORKPLACE.
| |

Recommendation 22  The Committee recommends that the management of SMFs be deferred for
further study by the Occupational Safety and Health Service of the
Department of Labour.

The Committee did not have enough information before it to draw any
conclusions with regard to the management of SMFs.

I To EXAMINE AID AND COMPENSATION ISSUES ARISING FROM ASBESTOS
= EXPOSURE.

Committee on Reform of Social Assistance

We are unaware of what effect the work of the Prime Minister’s committee on
“reform of social assistance” will have on our proposals. It is acknowledged
that the decisions on the recommendations from both committees will finally be
amatter for the Government.

Interpreting statistical information

The Committee cautions against directly applying overseas data on the inci-
dence of asbestos-related disease to the New Zealand situation. When interpret-
ing New Zealand information four factors should be borne in mind:
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- Difficulty or delay in diagnosis of asbestos-related diseases by the
medical profession;

- Difficulty in linking the latent disease with an earlier exposure;

- Lack of awareness generally regarding possible accident compensation
entitlement for occupational disease; and

- The current legislative criteria preclude the Accident Compensation
Corporation accepting certain claims, e.g. if incriminated employment
ceased before 1 April 1974.

The other factor in endeavouring to establish a true picture is the issue of
smoking, asbestos and lung cancer.

Compensation cover

The Committee believes that there is a need to provide additional cover for
those whose incriminated employment ceased before 1 April 1974. The
principal options are:

(@) Cover designed specifically for those suffering asbestos-related diseases
and, particularly, for those who suffer as a result of an occupational
disease arising from any employment within New Zealand;

(b) Cover extended under specia provisions of the Accident Compensation
Act for those who suffer the delayed effects of asbestos exposure arising
from any employment within New Zealand and their dependants; and

(c) Cover extended under section 28 of the Accident Compensation Act for
those who suffer the delayed effects of any disease arising from any
employment within New Zealand and their dependants.

The Committee’s terms of reference refer specifically to asbestos. The Commit-
tee has no brief to go beyond asbestos as such and, therefore, has no hesitation
recommending (b). However, to be consistent and equitable, option (c) isa
more logical solution. Although the Committee has no concrete evidence to
support the contention, it is the Committee's view that the adoption of (c) is
unlikely to be abig financial commitment beyond (b).

Recommendation 23  The Committee recommendsthat cover under the accident compensation
scheme should be extended to those suffering the delayed effects of any
occupational disease arising from employment in New Zealand who are
presently excluded from coverage by virtue of the fact that their
incriminated employment ceased prior to 1 April 1974.

Criteriafor compensation payments
The Committee considers that all related criteria should remain unchanged.

The Committee notes that the lump-sum compensation entitlement has been
significantly eroded over the years. This disadvantages those who have an
occupational disease with incriminated employment prior to 1 April 1974 (the
commencement date of the present ACC scheme) and incapacity after 1 April
1974 and who are not eligible for earnings related entitlement.

Recommendation 24  The Committee recommendsthat any entitlement received under this
extended cover berestricted to situations where employment in New Zea-
land can beincriminated, subject to the same claims acceptance criteria
currently used by the Accident Compensation Cor poration. The value of
compensation entitlement in such cases should be the same as currently
provided to other victims under accident compensation.

The Committee further recommends that ACC review the systems used to
process claims in such cases to ensure efficiency and consistency.
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Effective date for extension of compensation payment

Recommendation 25  The Committee recommends that the extension of cover for occupational
disease referred to in recommendation 23 apply to incapacity (or
dependency) after a “future date’.

In considering the effective date the Aid and Compensation Working Party
considered the above option as well as back-dating the compensation entitle-
ment to 1 April 1974, but concluded that the back-dating was not appropriate.
The Committee concurs with this.

TheAid and Compensation Working Party noted that this denied entitlement
during the intervening period apart from the initiation of a common law action.
In order to address this, the working party saw a need to review entitlement
under the Workers' Compensation Act 1956 and to restrict common law actions
to the intervening period only. After giving this matter further consideration, the
Committee considers that there is little merit in reviewing entitlement under the
Workers Compensation Act 1956 becauseiit is largely redundant legislation.
However, the Committee accepts that there is a need to restrict common law
action to “losses’ occurring for periods up to the “effective date” only.

Counselling services

The Committee sees the value of counselling services for those with asbestos-
related conditions and/or those affected family members. However, the Com-
mittee is unable to comment on the Aid and Compensation Working Party’s
recommendation to make available the “full range of rehabilitation services’ to
those suffering from asbestos-related diseases and/or their affected family
members because it raises questions/implications which are wider than the
terms of reference.

There are few precedents within the public sector for support services for
victims and/or their families. Generally, support has come from the so-called
voluntary sector or by networking on the part of those affected. Those suffering
asbestos-related diseases, and their dependants, are not alone in this situation.
However, athough the financial support provided under either accident com-
pensation or social welfareis generally victim- orientated, both agencies can
provide assistance by way of home help and attendant-care funding.

Recommendation 26 The Committee recommends that, whererequired, those with asbestos
related conditions and/or their affected family members, bereferred to
appropriate counselling services by either the National Asbestos Panel or
their general practitioner.

28 Report of the Committee



Summary of recommendations

1. The Department of Labour’s Occupational Safety and Health Service
(OSH) should beresponsible for the ongoing reviewing and monitoring of
the scientific literature relating to asbestos and health-related effects.

2. In thelight of present knowledge, the present legal Wor kplace Exposure
Sandard, as set out in the Asbestos Dust (Concentration of Fibres) Notice
1984, isappropriate.

3. The Occupational Safety and Health Service of the Department of
Labour should beresponsible for putting administrative proceduresin
place to ensurethat medical surveillance for workers exposed to asbestos
takes place. The medical examination procedures stated in the Asbestos
Regulations 1983 provides an adequate surveillance regime.

4. An asbestos medical register should be established for people who have
been significantly exposed to asbestos. The Occupational Safety and Health
Service should be the organisation responsible for establishing,
maintaining and funding theregister.

5. The asbestos medical register beincluded as part of the wider
occupational disease notification scheme currently under review by OSH.

6. A National Asbestos Panel and a National Asbestos Radiological Panel
should be established. The Occupational Safety and Health Service should
be the organisation responsible for establishing the panels.

7.When adiagnosisis made, it is essential that thereisa complete history
including a full occupational history which provides details of exposureto
asbestos.

8. Procedures should not be developed for tracing former employersand
their employees whose work has involved significant exposur e to asbestos
— because their implementation would beimpracticable.

9. Thelist of respiratory protective equipment approved for use by those
working with asbestos should be reviewed and updated by OSH.

10. In theinterim, the Workplace Exposure Sandard for synthetic mineral
fibres (SMFs) should be:

1. For general purpose fibres:
5 fibres/ml of air (time weighted aver age)

2. For superfine* and ceramic fibres:
1 fibre/ml of air (time weighted average)

Although these levels apply simultaneously, the more restrictive criterion
applied would depend on the characteristics of the particular fibres
involved.

* The composition of superfine SMFsis similar to other SMFs. Those fibres with a diameter of

less than 3 microns and a length to diameter ratio of greater than 3:1 are regarded as superfine.
For the purpose of this standard, SMIFs with bulk mean diameters falling in the superfine range

should be regarded as superfine materials.

OSH should also review and advise on standard environmental monitoring
and identification techniquesto be used in New Zealand for SMFs.

11. Thecurrent New Zealand Wor kplace Exposure Standard for superfine
and ceramic fibres should bereviewed by OSH in thelight of continuing
over seas studies and concern.
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12. A national strategy for managing asbestos should be developed /adapted
for New Zealand. Such a strategy should include the following key
elements:

1. Control of theimportation of asbestos and products containing
asbestos.

Control of the sale of asbestos and products containing asbestos.
Control of therisks associated with working with asbestos.

I dentification and recording of asbestos in situ in buildings.
Assessment and management of the risks posed by asbestos on site.
I dentification and assessment of less hazar dous substitutes.
Control of theremoval and disposal of asbestos.

Training of personnel involved with asbestos activities.

Provision of information and education programmes for trades
people and the public.

13. No asbestos product register should be set up. However, the Customs
Act 1966 should be amended to provide for a ban covering the importation
of all asbestosin itsraw friable state subject to an exemption for essential
use.
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14. All products manufactured after a specified date, and known to contain
asbestos, should be labelled accordingly.

15. OSH should prepare guidelinesto provide practical assistance on
mattersrelating to the manufacture of asbestos containing materials, and
servicing of brakes, clutches, etc.

16. A suitable ashestos code of practice and guidance notes be drawn up by
OSH to cover the New Zealand situation with respect to assessment and
management of asbestos, and itsremoval and disposal.

17. A standard* should be developed to provide for owners of buildings
(with the exception of private dwellings) which have in situ asbestos, or
particular types of asbestos-containing materials. Ownerswill berequired
to identify in situ asbestos — which is of most concern from a health stand-
point — and to record information about the location and state of the
asbestos or the asbestos containing materialsin a standardised form of
register.

* A standard could include a code of practice, regulations, a statute, and a New
Zealand standard.

18. The Minister for the Environment should be requested to consider that
where asbestos is disposed of in landfills, the land be a designated site and
the land title tagged to that effect. Procedures for landfill disposal of
asbestos should also bereconsidered.

19. OSH should co-ordinate and monitor education and training systems
and allocate appropriate resour ces for this purpose. | nformation on asbes-
tos should be made widely available emphasising the health risks associ-
ated with all types of asbestos.

20. The standard environmental monitoring and identification techniques

in New Zealand be upgraded in line with the procedures established in
Australia.

21. The DSIR database should be upgraded, publicised and made acces-
sibleto interested parties, thereby avoiding unnecessary duplication of
sampling and analysis. | ssues of commercial sensitivity and client
confidentiality would need to be resolved.
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22. The question of the management of synthetic mineral fibres should be
deferred for further study by OSH.

23. Cover under the accident compensation scheme should be extended to
those suffering the delayed effects of any occupational disease arising from
employment in New Zealand who are presently excluded from cover age by
virtue of the fact that their incriminated employment ceased prior to
1April 1974.

24. Any entitlement received under thisextended cover should berestricted
to situations where employment in New Zealand can be incriminated
subject to the same claims acceptance criteria as currently used by ACC.
The value of compensation entitlement in such cases should be the same as
currently provided to other victims under accident compensation.

Further, the ACC should review the systems used to process claimsin such
cases to ensure efficiency and consistency.

25. The extension of cover for occupational diseasereferred toin recom-
mendation 23 should apply to incapacity (or dependency) after a“future
date”.

26. Whererequired, those with asbestos-related conditions and/or those
affected family members should bereferred to appropriate counselling
service by either the National Asbestos Panel or their general practitioner.
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Appendix I: Correspondence received

Written correspondence was received from each of the following individuals
and organisations:

E Anderson

Auckland Area Health Board

Dr Trevor A Bierre

CMR Consultants

Crow Refractory Installations NZ Ltd.
Electricity Corporation of NZ

Electricorp Production (Including correspondence of 22 February 1991,
which was referred to the Occupational Safety and Health Service of the
Department of Labour for further action.)

Fletcher Challenge Ltd.

W Grayson and Associates Ltd. W Harding
Piet Radford

South Pacific Furnaces

South Taranaki District Council
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Appendix II: Further comment by
committee members

Following the final meeting of the Asbestos Advisory Committee on 22 April
1991, members were given the opportunity to comment on Recommendation 17
because time did not allow the issue to be worked through satisfactorily at the
time. The following comments were received from the representative of the
New Zealand Council of Trade Unions:

Occupational asbestos exposure has resulted in the deaths of New Zealand
workers; the national strategy set out in this report sets out to reduce further
incidents of exposure. As part of this process building owners should be
required to identify asbestos on site, noting its location, the conditionitisin,
and to develop a management plan which is aimed to prevent exposure to
asbestos to occupants and others required to do maintenance work on site.
Therefore, Recommendation 17 is supported, and it is necessary to make the
responsihilities set out in this recommendation mandatory on building
owners. Implementation of the management plan also needs legidlative
backing to make it a mandatorv requirement on building owners.

Following the final meeting of the Asbestos Advisory Committee on 22 April
1991, qualifying statements were received from the representative of the New
Zealand Council of Trade Unions and the representative of the New Zealand
Employers' Federation.

New Zealand Council of Trade Unions
Refers to recommendation 25

Along with all other members of the advisory committee, the CTU believes
that asbestos victims should be compensated for their losses. A mechanism
for coverage for the 17 years between 1974-1991 (the effective date recom-
mended by the Committee) needs to be developed. In number, there may be
only 10 claims lodged for this period, but for those and any other claims, an
equitable solution must be found that gives them equivalent compensation to
others covered by accident compensation.

New Zealand Employers' Federation
Refers to recommendation 13.

| support the recommendation in principle, but believe that consideration
should be given to allowing exemptions for authorised use of chrysotile
(white) asbestos in controlled circumstances, as well as for “ essential” use.
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Summary

Significant exposure to any type of asbestos fibre presents a health hazard. This
may lead to an interstitial fibrosis of the lung (asbestosis) or atumour. Occupa-
tionally-related diffuse malignant mesothelioma is associated with exposure to
crocidolite (blue asbestos) and amosite (brown asbestos) and rarely, if ever,
results from exposure to chrysotile (white asbestos) alone. The risk of
developing lung cancer is greatly increased for those who smoke.

All asbestos-related disease appears to follow a dose-response relationship.
There is athreshold of fibre burden in the lung for the development of cancer.

The present Workplace Exposure Standard for asbestos is considered adequate
for the protection of workers exposed to asbestos dust. The present system of
medical surveillance, as stated in the Asbestos Regul ations 1983, is endorsed
and should be continued.

Proposals are made for the establishment of a National Asbestos Register and
two asbestos medical panels. The Occupational Safety and Health Service of the
Department of Labour (OSH) should be the organisation responsible for estab-
lishing, maintaining, and funding the National Asbestos Register and the
asbestos medical panels.

It is recommended that OSH should review, update and publish, as soon as
possible, anew list of approved respiratory protective equipment for those
working with asbestos.

A Workplace Exposure Standard is recommended which, in the light of present
knowledge, is considered to provide adequate protection for those working with
synthetic mineral fibres.
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Definitions

In the context of this report, the following words are used with the ascribed
meanings:

Alveolus Theterminal air sac of the lung.
Asbestos Naturally occurring fibrous hydrated silicates.

Asbestosis A diffuse interstitial fibrosis of the lung resulting from exposure to
asbestos.

Bronchus An air passage in the lung.
Cancer of thelung A malignant tumour of the bronchus.

Hazard The potential of a substance, material or process adversely to affect
human health.

Mesothelioma A malignant tumour usually arising from the lining of the chest
cavity or the abdomen. Occasionally it may arise from the membrane
surrounding the heart.

Pleura The membrane lining the chest cavity and the lungs.
Pleural effusion A collection of fluid in the pleural cavity.

Pleural plaque A non-malignant, localised mass of tissue arising from the
pleura.

Pleural thickening A more diffuse non-malignant, mass of tissue arising from
the pleura.

Risk The mathematical chances of someone developing an adverse conse-
guence from exposure to a particular substance, material or process, over a
known period of time.

Increased risk That the risk of developing an adverse consequence in the
group to which the term is applied is higher than in the general popul ation.

Significant risk The exposure that has the potential to cause asbestos-related
disease. Such exposure takes into account:

e Thework history of the exposed person;

* Any high, short-term exposures,

* The length of time of exposure; and

* Thelevels of asbestos dust to which the person was exposed.
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Terms of reference

1. To review and report on the current state of knowl edge about asbestos-
related medical conditions.

In particular to:
a) Report on the disease relationship between fibre type and disease;

b) Evaluate the appropriateness of the present New Zealand asbestos
Workplace Exposure Standard to prevent asbestos-related disease;

¢) Report on the medical facts relating to asbestos exposure, smoking and
disease;

(d) Investigate and make recommendations about standardised diagnostic
procedures to be used in the diagnosis of asbestos-related disease;

€) Recommend medical surveillance procedures for those workers who have
had significant exposure to asbestos.

2. (a) To investigate the need for, and feasibility of establishing and maintaining
a register for workers who have been significantly exposed to asbestos, and to
advise on the information that this should hold.

(b).If such a register is considered advisable, to make proposals about which
organisation should be responsible for establishing, maintaining and funding it.

3. To advise on procedures for tracing former employers and their employees,
whose work has involved significant exposure to asbestos, and to recommend
where the responsibility for such tracing should lie.

4. To review the current system in respect of respiratory protective devices used
by those working with asbestos, and to recommend how this should be
improved.

5. To review and report on the current medical knowledge about the respiratory
effects of synthetic mineral fibres.

6. If found necessary, the terms of reference may be expanded following the
approval of the Asbestos Advisory Committee.
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Preface

Initswork, the working party faced two major problems. It was given wide
terms of reference and three months in which to consider them.

In attempting to carry out its assignment, the working party has considered a
large number of papers (published before 1 March 1991) which its members
thought were relevant to its work in reviewing the current state of knowledge
about asbestos. Papers which the members of the working party considered are
shown in the Bibliographies.

Asthe working party was required to submit its findings to the Asbestos Advi-
sory Committee, it hastried in its report to avoid technical language and detail.
Where that was impossible, definitions have been given.

The working party was aware that concerns have been expressed about asbestos
in public buildings such as schools, and in water pipes. In the time available, the
working party was not able to consider these topics.

The membership of the working party is shown on p 4. It met on 21 December
1990, and 7 February, 21 March, and 28 March 1991.

Setting the scene

Asbestos has along history of use. It was probably first used about 2500 years
ago in Finland to strengthen clay pots. In classical times, the Greeks used it to
weave shrouds for the bodies of the great who were to be burnt on funeral
pyres.

Its widespread use in industry began about 1880 with the exploitation of large
chrysotile deposits in Canada and the USSR. Initially, its main use wasin the
textile industry to produce incombustible products and improved materials for
gland packings.

Because of its relative cheapness and unique properties, it has had awide
variety of uses, the commonest one of which was in asbestos cement products
such as pipes, roofing sheets and wall boards, in insulation, and in friction
products.

History of use

Asbestos has along history of use. It was probably first used about 2500 years
ago in Finland to strengthen clay pots. In classical times, the greeks used it to
weave shrouds for the bodies of the great who were to be burnt on funeral
pyres.

Its widespread use in industry began about 1880 with the exploitation of large
chrysotile deposits in Canada and the USSR. Initially, its main use wasin the
textile industry to produce incombustuble products and imporved materials for
gland packings.

Because of its relative cheapness and unique properties, it has awide variety of
usesm the commonest one of which was in asbestos cement products such as
pipes, roofing sheets and wall boards, in insulation, and in friction products.

Types of asbestos

Asbestos is not asingle chemical or geological entity, but aterm used to
describe naturally occurring fibrous hydrated silicates. There are six common
varieties (seefig. 1)~
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Figure 1: Types of asbestos

ASBESTOS
SERPENTINE GROUP AMPHIBOLE GROUP
Chrysoti I(Ie (White)
Actinolite  Tremolite  Anthophyllite Amosite Croci c!olite

(Brown) (Blue)

Amosite and crocidolite (the amphiboles) are chain silicates. Their fibres are
straight, needle-like structures which may split longitudinally to produce very
fine fibrils.

By contrast, chrysotile fibres tend to be longer, softer and curlier. Thisisimpor-
tant from the viewpoint of lung dynamics as this property has the effect of
increasing their diameter and making it less likely that they will reach the
smaller airways.

History of health effects of asbestos

The information in this section islargely derived from a paper by Murray 2.

Although fibrosis of the lung was first recognised as being associated with
asbestos exposure in 1899 in the United Kingdom by Montague Murray, he did
not report on this until 1906. This association was largely ignored because of
the greater problem of pulmonary tuberculosis.

However, in the 1920s, a greater interest developed in fibrosis of the lungs
amongst asbestos workers. A comprehensive study on the health effects of
asbestos was carried out in the United Kingdom by Merewether and Price
between 1928 and 1930. This study led to the first ever asbestos regulations, the
Asbestos Regulations of 1931, which came fully into force in 19338,

During the 1930s there was continued interest in asbestosis. In the late 1930s a
few papers described cancer of the lungs in asbestos workers. It is perhaps
relevant to note the greater importance of pulmonary tuberculosis as a cause of
morbidity and mortality at that time.

In 1947, the Chief Medical Inspector of Factoriesin the UK initiated a study to
determine whether lung cancer was more common in asbestos workers'. This
led to a study by Doll published in 1955° which showed that lung cancer was a
specific hazard of certain asbestos workers, and that for those who had worked
for at least 20 years in places where they were exposed to asbestos dust, the risk
was 10 times that experienced by the general population. Therole of smoking
was not reported.

Little attention was paid to this discovery. This may have been due to the fact
that the major dust problem at that time in the UK was coal dust, and that
relatively few people were involved in the asbestos industry. Moreover, the
major cause of lung cancer was recognised as being cigarette smoking.

In 1960, a paper by Wagner et al was published which showed for the first time
an association between exposure to crocidolite (blue asbestos)®and the devel op-
ment, many years later, of the rare tumour — diffuse malignant mesothelioma.
Thisled to great interest in asbestos-related health problems throughout the
world, followed by aflood of scientific papers and great mediainterest.
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A major problem was what should be the allowable concentration of asbestos
fibres in the workplace. The existing workplace standard in the UK had been
developed to control asbestosis.

There was no information about the levels of asbestos fibres to which those who
devel oped mesothelioma had been exposed. An arbitrary decision was made
that the standard for crocidolite should be one tenth the standard for other forms
of asbestos.

The debate on this issue continues and this is reflected in the terms of reference
of thisworking party.

Asbestos usein New Zealand

In New Zealand, the use of asbestos has been restricted to chrysotile, amosite
and crocidolite.

Chrysatile has for many years been the most commonly used fibre and today
accounts for some 95% of the world production. Importation of amosite and
crocidolitein its raw fibrous state has not been permitted into New Zealand
since 1984. These varieties may of course be encountered in buildingsin which
they were used principaly for insulation and as fire barriers.

Asbestos has also been used extensively in the railway workshop industry, the
building industry and the shipping industry, the sawmilling industry, and in the
asbestos cement industry in Christchurch and Auckland.

Fitters, electricians, boilermen, carpenters, brake repairers and others were
commonly exposed.

Mesothelioma as a consequence of exposure to asbestosin New Zealand was
discussed in aletter to the editor of the New Zealand Medical Journal by Glass'.
Up to 1989, 174 cases had been notified to the Cancer Registry.

Asbestosis and lung cancer have not been effectively notified and the extent of
this condition is unknown. However a case control study’ indicated that overall,
asbestos-rel ated occupations were found to be associated with elevated risks of
cancer in three sites, the lung, pleura and peritoneum and that the risks of
cancer of these three sites were highest among the group of machinery fitters,
plumbers, welders, boiler makers, metal moulders, metal platers and
electricians.

Asbestos dust level measurements were carried out at the National Health
Institute from the 1960s. In 1987 a special dust laboratory was established at the
institute which provided the basis for an industrial hygiene service based on
reliable air sampling and electron microscopy.

Asbestos regulations were first promulgated in 1978 and were amended in
1983. The Workplace Exposure Standard for asbestos has been kept constantly
under review and has been revised twice since 1978 in order to provide greater
protection for those who may be exposed to asbestos.

Asbestos-related diseases

Characteristics of asbestos

The question of fibre type and disease is discussed in the section beginning on
p13.

It should, however, be noted that the variable physico-chemical features of
asbestos complicate attempts to evaluate the effects of different fibres on
health®.
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In general terms, the chances of developing asbestos-related disease depend on
four main factors. These are:

1.

2.
3.
4

The type and size of asbestos fibre inhaled;
The number of fibres inhaled;
The length of time in which that inhalation continued,;

Personal factors, such as the physiological constitution of the individual
and smoking habits.

The reaction of the body to asbestos

Exposure to varying amounts of asbestosis almost universal in so called “devel-

oped”

societies. Apart from occupational exposures, however, the amounts will

generally be very small. Postmortem examinations, nonethe ess, reveal the
presence of asbestos fibresin the lungs of the great majority of people. The
body may react to the presence of asbestos in different ways. These different
reactions appear generally to be dose related.

(1)
)

3

(4)

(5)

(6)

Asbestos may be present in body tissues, such as the lungs, without
causing any disease or alteration of function.

Asbestos may cause localised tissue reactions which rarely have any
effect on function and for which there is no evidence at present that they
may progress to actual disease. Such reactions may be seenin:

Skin — so called asbestos “warts’
Pleura (the lining membrane of the lung)
- benign pleural effusions
- pleural plagues
- localised pleural thickening

It should be noted, however, that occasionally pleural thickening may be
sufficiently extensive to reduce lung function by mechanical
interference with ventilation.

Inhaled asbestos may induce tissue damage in the lungs resulting
eventually in the development of progressive fibrosis called asbestosis.

Bronchogenic (lung) carcinoma is associated with exposure to ashestos.
It has also been suggested that the risk is greatly increased in those
exposed persons who are also cigarette smokers. Thereis also evidence
that lung cancer only develops in association with pre-existing inflam-
mation and subsequent fibrosis (asbestosis), but this remains amatter of
debate.

Asbestos may also induce malignant changes in pleura and peritoneum
(the lining tissue of the abdomen and intestines) causing diffuse
malignant mesothelioma.

In addition, it has been suggested that asbestos exposure may also
produce malignant change in other parts of the body, particularly the
larynx: The evidence, however, appears equivocal and the matter is still
under further debate.

Asbestos present in body with no disease
Most people today are exposed to asbestos during their life. The question of

“fibre
|ater.

dose” in relation to the development of cancer of the lung is discussed
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However, following the finding of asbestos fibres in the lungs of people who
have died from non-ashestos-related diseases, it is generally accepted that
asbestos fibres can be present in the body and that disease does not necessarily
result®®.

Asbestos warts

In those who are handling asbestos without gloves, some fibres may penetrate
the skin and cause a skin reaction rather like awart or corn.

Pleural changes

Benign pleural effusionsoccur in asmall percentage of asbestos workers,
usualy less than 20 years after the initial exposure to high levels of asbestos’.
In most instances the effusion resolves spontaneously.

Pleural plaques are acommon manifestation of exposure to asbestos. They
occur as localised nodular lesions, most often on the parietal pleure® Their
relatively discrete nature and location does not result in the changes of lung
function in people in whom they are found. Calcification may occur with time,
but does not necessarily imply an enlargement of the lesion®

At present there is no evidence that pleural plagues on their own carry an
increased risk of the development of cancer of the lung or mesothelioma.

Pleural thickening isarelatively common manifestation in which thereis a
pleural reaction. Extensive pleural thickening may lead to areduction in lung
function by interfering with ventilation.

Pleural changes may indicate past exposure to asbestos and do NOT imply
subsequent devel opment of asbestosis, lung cancer, or mesothelioma.

Asbestosis

Asbestosisis adisease of the lung, in which there is the development of diffuse
interstitial fibrosis throughout the lung tissue and may be associated with the
pleural changes described above. It only occurs in those who have been exposed
to considerable concentrations of asbestos over along period of time®.

L ung cancer

During the 20th century the incidence of lung cancer has increased dramatically
in most countries, and it is now the most common cause of cancer death in
many communities. In New Zealand it is the most common cause of cancer
death in men and the second most common in women. Most of thisincrease can
be attributed to smoking habits.

Lung cancer is rare among asbestos workers who do not smoke. However, in
subjects who are exposed to asbestos and who also smoke thereis avery large
increase in lung cancer incidence. In addition to smoking habits, the degree of
association varies with the type of asbestos fibre morphology, concentration and
type of exposure. Asbestos textile workers have a higher relative risk than those
exposed to asbestos in other ways’.

M esothelioma

This malignant tumour arises many years after exposure to asbestos. The
average latency period between the first exposure and the diagnosis of mesothe-
liomais 35 to 40 years, with most deaths occurring in people over 60 years of
age’.

In the vast majority of people there is a past history of exposure to crocidolite
(blue asbestos) or amosite (brown asbestos).
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Cancer of the gastrointestinal tract and larynx

It has been suggested that asbestos workers may have an increased risk of
developing cancer in the gastrointestinal tract, larynx, kidney, ovary, and most
recently the eye'. Anincreased risk of lymphoma has also been suggested*2

A recent review by Doll and Peto'? generally discounts the original concerns
about gastrointestinal cancer and those in other sites.

Although Doll and Peto believe that asbestos causes cancer of the larynx they
found the absolute risk to be much lower than that for lung cancer*2. Another
review has argued that the risk of cancer of the larynx among asbestos workers
isinsignificant®®. It has been suggested that lifestyle factors, use of acohol, and
smoking are more important®.
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Fibre type, dose and disease

Fibre characteristics

When considering the potential health hazard of asbestos, it isimportant to
recall that asbestos is not a single chemical or geological substance. Asdis-
cussed in the earlier section, Setting the scene, there are two main types of
asbestos — serpentine (chrysotile) and the amphiboles (crocidolite and
amosite).

Chrysotile is amagnesium silicate, white in colour. The fibres are relatively
easily separated from the parent ore and form bundles which are soft and curly.
The best quality fibres may be up to 5 cm long, which make it useful for weav-
ing. However, any form of mechanical treatment tends to break them, resulting
in thinner and shorter fibres which may be in the respirable range. The magne-
sium which is present in the outer layer of the fibre may leach out in the body
fluids, resulting in an unstable structure. This may lead to the disintegration of
the fibre in the body.

Cracidalite is an iron-sodium silicate, blue in colour. The fibres are straight and
rigid and may split longitudinally so producing fine fibrils. Because of their
outer lining they are relatively resistant to acids and to body fluids. This means
that they may survive unchanged in the body for at least 40 years.

Amositeis an iron magnesium silicate, grey brown in colour. The fibres are
harsh and tend to be longer than the other types of asbestos, making it excellent
for heat insulation. As with crocidolite, the fibres may survive unchanged in the
body for many years.

Inhalation of asbestos fibres

The information in this section is largely derived from the work of Timbrel[*4,

The eventual fate of asbestos fibres which are inhaled depends very largely on
their physical characteristics. The larger fibres are filtered out in the nose and
throat.

Smaller fibres pass into the bronchi. Because of the way the inspired air spinsin
vortices as it passes into the lungs, many inspired fibres are thrown outwards
and caught on the sticky mucous lining of the airways. These fibres are then
carried upwards in the mucus and in due course expectorated or swallowed.

The fibres that escape this defence mechanism must be light enough to remain
in suspension and short enough not to get caught in the smaller airways. The
majority of the inspired longer curlier chrysotile fibres are therefore eliminated
by this mechanism and do not reach the alveolus.

Although this filtering mechanism favours the chances of the smaller fibres
(less than 10 micronsin length) reaching the lung tissue, it is possible for larger
fibres, particularly if they pass obliquely or longitudinally through the airways
to reach the alveolus.

When dust or an asbestos fibre reaches an alveolus, it is normally removed by a
scavenger cell to the tissue surrounding the alveolus. If the asbestos fibre is too
big, the cell may rupture and the fibre may initiate a tissue reaction leading to
the formation of scar tissue or many years later to atumour.

The biological activity of fibres increases with fibre length. The threshold for
potential tumour causation is probably about 3 microns and peaks at

10 microns. It then declines, probably because the longer fibres are prevented
from penetrating deeply into the lung tissue.
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Fibre type and disease

In discussing this complex subject, it is convenient to take as the starting point,
consideration of the three major asbestos-related diseases and examine the
evidence relating to their causation.

Asbestosis

Thereislittle evidence to suggest that the risk of developing asbestosisis
affected by exposure to different fibre types. It is probable that the type of work
doneis more relevant, as in some industries using asbestos there is inherently
more dust. In the textile industry for example there is more likely to be a higher
concentration of asbestos fibres in the workplace air than in an industry such as
making asbestos cement.

The evidence suggests that the risk of developing asbestosisis closely linked to
the intensity and duration of exposure'. The working party noted that because
of the limited information relating to asbestos exposure in the past, it isimpos-
sible to establish this risk with any accuracy. This subject is further considered
in the section on workplace standards.

Lung cancer

Exposure to airborne asbestos fibres leads in some circumstances to lung
cancer. Due to therelatively long latent period between exposure and the onset
of clinically manifest disease those people with lung cancer in the present are
reflecting their degree of exposure in the past. Frequently the concentration of
fibre to which they have been exposed is unknown, but was probably higher
than the concentrations to be found at work today.

The important issue thus arises as to whether a carcinogenic threshold exists for
asbestos. Thisis particularly important when considering the practical situation
of short-lived exposure to asbestos in buildings.

There are two schools of thought®. According to the “one hit” hypothesis, one
molecule of carcinogen, or one fibre, by damage to the biological material, can
change the cdll into a cancerous cell. This one cell then multiplies and
eventually produces cancer.

On the other hand, the “threshold” hypothesis recognises the possibility of
repair and the existence of a complex defence mechanism in the body which
copes with individually deviated cells, such as cancer cells spontaneously
appearing throughout the lifetime. Cancer can only develop, if and when the
defence mechanism is overcome by large numbers of such cells created by a
large number of “hits’: that is when the “threshold” of tolerance is overstepped.

In al epidemiological studies there are lower levels of exposure under which no
excess of cancersis found'®. These results support the threshold hypothesis
which is the position accepted by the working party.

Most authorities agree that the evidence is compelling from both animal studies
and human epidemiology that fibres shorter than 5 microns do not cause fibrosis
or cancer?, It seems generally to be agreed that both fibrogenicity and
carcinogenicity are mediated through damage and repair mechanisms.

The model of damage and repair as the basis for asbestos carcinogenicity
suggests that exposure below alevel causing an imbalance in the body mecha-
nisms would induce neither fibrosis or cancer?2,

Asbestos is not a complete carcinogen and appears to act as a cancer promoter
on aready initiated cells=. If thisis related to fibrogenic change as many
authorities suggest, then athreshold should also exist below which no excess
risk of lung cancer appears.
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Although it is fashionable to propose alinear relationship between dose and
response in respect of asbestos-related lung cancer, there is good evidence for a
threshold response, and a carcinogenic dose, which may in fact be higher than
the fibrogenic dose. Since Weil'” proposed this view in 1979, there has been a
growing number of studies which suggest a threshold and which have
demonstrated that lung cancer rates have not been raised in low exposure
situations.

Further, two recent studies'®!® have found positive evidence that the lung cancer
risk was only increased in the presence of radiological or pathological evidence
of asbestosis.

Malignant mesothelioma

It wasin 1960, that the first cases of mesothelioma were reported as occurring
in those mining crocidolite in South Africa®. Since then, alarge number of
studies have confirmed that occupational mesothelioma is associated with
exposure to crocidolite and with alesser risk from exposure to amosite. It
rarely, if ever, results from exposure to chrysotile alone'.

The reasons for this relate both to the physical properties of the fibres and to
their chemical constitution.

The ability of fibresto penetrate the defences of the respiratory tract was
discussed above. If afibre has succeeded in penetrating the lung tissue, it
appearsthat its potential to cause tissue damage relates to two factors — the
fibre type and the size.

As mentioned in the above discussion of the relationship between fibre types
and disease, the magnesium present in chrysotile fibres may slowly leach out in
the body fluids, thus allowing the body more easily to destroy and remove the
fibre. The different constitution of the amphibole fibres (crocidolite and
amosite) means that they are more resistant to the action of body fluids, and
therefore have a greater potential for tissue damage.

The size of the fibreis also of importance. The results of animal studies suggest
that mesotheliomas are caused by fibres longer than 5 microns.

Unpublished work, presented at the International Conference of Occupational
Health in Montreal 1990 suggests that, in humans, the greatest risk of mesothe-
liomais associated with exposure to crocidolite fibres equal to or greater than
10 micronsin length, and that there is a clear dose relationship in the initiation
of tumours.

Asbestos exposure and smoking

The exact relationship between the effects of asbestos exposure and cigarette
smoking remains a matter of debate. There is agreement, however, that smoking
appears to modify the effects of asbestos and greatly increase the risk of lung
cancer.

It should be noted that asbestos itself is carcinogenic and a clear risk exists for
anyone working with asbestos. Because of the equivocal and apparently contra-
dictory nature of some of the evidence, it has been stated that it remains
uncertain whether any type of asbestos, acting alone, can cause lung cancer in
non-smokers?. Such judgements appear to be based on a misunderstanding of
the evidence, particularly in regard to the fact that although the non-smoker has
agreater relative risk compared with non-exposed non-smokers, the overall
relative risk for the smoker is very much higher?.
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Existing published epidemiological studies of exposed populations have de-
scribed a variety of work and exposure situations. These include mining and
milling, manufacturing and end-users, particularly insulation workers. There are
problems in making direct comparisons as there are differences in methodol ogy
and aso in relative risks due to different work activities and fibre type expo-
sures. In addition, some of the studies were small and it is not possible to draw
quantitative conclusions from them. Nonetheless, nearly al show some degree
of effect modification varying from additive to approaching multiplicative?,

Table | provides estimates of relative risk for lung cancer derived from severa
studies™ and table 2 those derived from four specified studies®22829, |t will be
seen that there are variations, but all agree on a greatly increased risk of lung
cancer for smokers exposed to asbestos. The high relative risk for non-smokers,
however, needs to be emphasised.

A recent paper has explored this subject, particularly relating to compensation
in New Zealand. The findings of this work are consistent with previous studies
and confirm the need to recognise the risk of exposure to asbestos as a cause of
lung cancer.

Table 1. Risk of lung cancer in asbestos workers %

Asbestos exposure

Light Moderate Heavy
Non-smokers 1.0 2.0 6.9
Moderate smokers 6.3 7.5 12.9
Heavy smokers 11.8 13.3 25.0

Table 2: Relative risks and interactions in four studies of asbestos workers and
lung cancer 26.27,28,29

Relative risk
Ref 26 Ref 27 Ref 28 Ref 29

Non-exposed non-smoker 1.0 1.0 1.0 1.0
Asbestos exposure alone 5.2 3.0 175 10.0
Smoking alone 10.6 4.9 7.0 11.7
Smoking and asbestos

exposure combined 52.2 8.2 32.7 25.7

The working party noted that in table 2, reference 26 provides evidence for a
multiplicative model, references 27 and 28 represent an additive interaction and
reference 29 shows an intermediate response.

The view of the committee is that both asbestos and tobacco smoke are causa-
tive factors in the development of lung cancer. Therisk is greatly increased
when a smoker is exposed to ashestos. No studies have shown any association
between the risk of developing mesothelioma and cigarette smoking.
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The asbestos register

The working party recognised the value of having an asbestos register and the
need for two medical panels to be associated with it. These would be:

a) A National Asbestos Panel; and
b) A National Asbestos Radiological Panel.
The reasons for this are:

1. Itprovidesafactual basisfor the formulation of an effective asbestos
policy.

2. Itimprovesthe diagnosis of asbestos-related disease.

3. Itassistsinthe prompt settlement of asbestos-related claims.

4. Itassistsinworkplace environmental control of asbestos by raising the
level of awareness about the hazards presented by asbestos.

5. It assistsin education about the health risks of working with, or expo-
sure to, ashestos and the increased risk to smokers from exposure to
asbestos.

6. |t assists research into asbestos-related diseases.

7. Itassiststhe raising of medical awareness about asbestos-related dis
€ases.

8. Itassistsin tracing former workers exposed to asbestos.

Notification of occupational disease

The working party is aware that another group is considering the issue of
occupational disease notification, and suggests that the establishment of an
asbestos register should be part of the wider information network under
consideration.

Location and staff of centre

The working party suggests that this register should be held as part of a Na-
tional Occupational Health Information System. Its operation should be the
responsibility of the Occupational Safety and Health Service of the Department
of Labour (OSH) with one person responsible for the asbestos section of the
register. This person should have easy accessto a panel of experts -the National
Asbestos Panel. This panel should include a chest physician, an occupational
physician, and aradiologist. (For further discussion on this panel see the
following section on diagnostic procedures.)

Entry to asbestos register

The working party suggests that the register should be in two parts:
Part 1 — Those notified as having been exposed to asbestos;
Part 2 — Those natified as having asbestos-related disease.

The system should allow movement of the name of aregistered person from
Part 1 to Part 2 of the register when indicated.

Notificationsto Part 1 of the register may be made by those who felt that they
had been exposed to asbestos, or by people acting on their behalf such as an
employer or union official.
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Notificationsto Part 2 of the register would be done by attending medical
practitioners.

Procedure following_j notification

Surveillance

Exposure

Those notified to the Asbestos Register as having been exposed to ashestos
would be sent a letter requesting them to contact the regional office of OSH so
that their exposure could be evaluated. Following this action the individual will
be advised concerning their inclusion/exclusion on the register on the basis of
their exposure to ashestos.

Disease
Those notified as having asbestos-related disease would have their condition

reviewed by the panel of experts mentioned above, and the appropriate
information entered on the register.

Publicity

Surveillance may be of value because it enables:

1. Thedocumentation of exposure, and changes on X-ray and/or lung
function testing for compensation purposes; and

2. The opportunity to discuss with workers their fears relating to past
exposure and to demonstrate ongoing concern.

The Asbestos Regulations 1983 require medical examinations every three years
for designated workers (see appendix I1).

For those not covered by the regulations, where medical surveillanceis
considered appropriate, the frequency of medical examinations may vary.

In the early years following exposure to asbestos, these could well be carried
out less frequently than every three years because the long lag period between
exposure and onset of disease means that it is highly unlikely that any
abnormality would he detected.

Conversely, after some 15 years following exposure, or when there is objective
evidence of asbestos exposure such as pleural plagues, examinations should be
carried out more frequently.

A surveillance medical examination should include afull review of the medical
history including the occupational history, a physical examination and other
procedures as considered appropriate by the examining physician after
consideration of the state of health of the individual and the exposure to
asbestos.

The establishment of this register should be well publicised, particularly the
fact that individuals could, in the first instance, notify themselves.

Effectiveness of procedure

The working party believes that the procedure and associated publicity would
be more effective in determining who has been exposed to asbestos in the past
than attempting to trace former employees who may have been exposed to
asbestos.
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Diagnostic procedures

Experienced personnel

The working party agreed that it was essential for there to be recognised medi-
cal specialists who should be consulted about asbestos-related health problems.
It therefore recommends the establishment of two national asbestos panels.

The National Asbestos Panel should include a chest physician, aradiologist,
and an occupational physician.

This panel would review the records of al individuals in whom asbestos-rel ated
disease was suspected and advise on appropriate action.

The members would also be available to provide information to the person in
charge of the Asbestos Register on request.

The National Asbestos Radiological Panel should comprise three radiologists.

Individual members of the panel would be available for consultation by other
radiol ogists who requested a further opinion about a chest X-ray in someone
who had been exposed to asbestos.

The panel would also be available to review the X-rays of individuals whose
condition was being considered by the National Asbestos Panel.

The working party recommends that the appointments to these panels should be
on the advice of the relevant specialist colleges.

Medical procedures under the Asbestos Regulations 1983

The working party reviewed the legal requirements for medical examinations
required by the Asbestos Regulations 1983, considers them adequate and
recommends no changes.

Medical procedures for those not covered by the regulations

The working party recognised that patients may present to the general
practitioner with chest symptoms or concerns following exposure to asbestos.

In dealing with such patientsit is necessary for the doctor in taking the history
to ensure that there isafull occupational history including details of exposure
to asbestos. Following clinical examination and chest X-ray a decision should
be made as to whether the patient’s symptoms/condition are @) not asbestos-
related or, b) may be asbestos-related. In the latter situation, notification should
be made to the asbestos register.

The diagnosis of ashestos-related disease requires the input of a
multidisciplinary team. This includes a general practitioner, respiratory
physician, radiologist, occupational physician, and an occupational hygienist.
Radiological examinations are a good diagnostic tool in establishing the diagno-
sis of ashestos-related diseases. It should be noted that a PA chest film aoneis
of limited diagnostic specificity and sensitivity and that lateral and 70°oblique
X-ray films are frequently required for more accurate assessment of asbestos-
related disease.

Where clinically indicated, and for compensation purposes, high resolution
computed tomography (C.T.) scanning greatly enhances the diagnostic
sensitivity and specificity of asbestos-related diseases.
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The workplace standard

Asbestosis

The working party noted that the purpose of. the workplace standard was to
establish a minimum standard of asbestos exposure for the protection of people
at work.

The working party noted that in order to be certain that the workplace standard
was not exceeded, there must be appropriately trained people to take environ-
mental air samples, and alaboratory with suitable equipment and personnel in
which transmission electron microscopy and X-ray diffraction can be carried
out.

The working party noted that the present workplace exposure standard for
asbestos was based on the measurement of asbestos fibres collected by using a
personal sampler with a membrane filter. At present the gazetted standard is¥:

Actinolite, anthophyllite, chrysotile and tremoalite

(1) An average concentration over any four-hour period of 1 fibre per
millilitre of air; or

(2) A maximum concentration over any 10-minute period of 6 fibres per
millilitre of air.

Crocidolite and amosite
A concentration over any four-hour period of 0.1 fibres per millilitre of air.

The working party reviewed the available evidence relating to past exposure
levels of asbestos and the development of asbestosis, mesothelioma, and lung
cancer in people who had worked with asbestos.

Mesothelioma

Asnoted in the in the earlier discussion of the relationship between exposure to
fibre type and disease, the evidence suggests that the risk of devel oping asbesto-
sisisclosely linked to the intensity and duration of exposure. The working party
noted that because of the limited information relating to asbestos exposure in
the past, it isimpossible to establish this risk with any accuracy.

The working party noted that it had been suggested by the Ontario Royal
Commission that the threshold for clinical asbestosis was 25 f/cc years (thisis
the same as 25 f/ml years)®®.

The expression f/cc year means that an individual has been exposed in awork-
ing environment for 40-hours-a-week for one year to atime weighted concentra-
tion of ashestos fibres of one fibre per cubic centimetre of air. It is therefore
suggested that a worker would not be at risk of developing asbestosis unless
she/he worked in this environment for 25 years.

The working party consider that this standard provides adequate protection
against the devel opment of asbestosisin New Zealand.

The working party noted that the present standard for crocidolite and amosite
was the smallest amount which the laboratory could reliably detect with current
technology. In practice therefore, it meant that workpeople could not work
where crocidolite was present in the air without respiratory protective
equipment. The working party therefore considered the existing standard
adequate.
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It isimportant that respiratory protective equipment is used wherever
crocidolite or amosite is present in the air.

Lung cancer

The working party noted the importance of smoking as a cause of lung cancer,
and that the effects of asbestos and smoking as causes of lung cancer appeared
to be close to multiplicative.

In respect of exposure to chrysotile, the working party noted that it had been
stated that at exposures of less than 100 asbestos fibres/ml. year (equivalent to 2
fibres/ml) the relative cancer risk is ones™.

As the present asbestos standard for chrysotileis 1 fibre/ml, it would appear
that in the future it will not be possible to differentiate the relative cancer risk
from chrysotile exposure from that of the general population’.

Adequacy of present standard

The working party considered that the present standard was adeguate to protect
the health of those working with asbestos or exposed to it, provided that it was
enforced. In this respect, the working party wished to emphasi se the importance
of enforcement of the existing legislation. Air sampling must be carried out by
suitably trained personnel, and the filters examined by experienced scientistsin
an appropriately equipped laboratory.

The workplace exposure standard should not be regarded as marking the bound-
ary between safety and disease. Every effort should be made to reduce air borne
concentrations to the lowest possible level. The importance of good housekeep-
ing practices should also be noted. Unless asbestos waste products are carefully
disposed of during work, their later removal may significantly increase airborne
concentrations.

Respiratory protective equipment

The working party noted that in 1984, the Department of Health issued alist of
respiratory protective equipment approved for use by those working with
asbestos. Thisis attached as appendix I11.

The working party considers that in the interests of the worker, thislist should
be reviewed by OSH and reissued as a matter of priority. In doing this, the
working party recommends that consideration be given to utilising testing
results from overseas, especially from Worksafe in Australia.

It suggests that one person in OSH be given the responsibility for this.

Synthetic mineral fibres

The production and use of synthetic mineral fibres (SMF) — previously known
as man-made mineral fibres— hasincreased considerably in the last 30-40
years.

Fibre types

The term “synthetic mineral fibre” (SMF) includes arange of fibresused in a
variety of industries.

Rockwool and fibreglass are used in thermal and acoustic insulation.
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Ceramic fibres are used in high temperature insulation such as furnaces.

Continuous filament is used as areinforcement in various materials such as
cement, textiles and paper products.

Special purpose fibres are manufactured for specific purposes such asin the

aerospace industry. These are often of avery small diameter and known as
superfine fibres.

Fibre characteristics

SMFs are amorphous in character — which isin contrast to naturally occurring
fibres (such as asbestos), which are crystalline in structure. They, therefore, do
not split longitudinally into fibrils of smaller diameter, but may break
transversely into smaller segments.

Respiratory effects following the inhalation of SMFs

The physical similarity between synthetic mineral fibres and asbestos has raised
the question whether their inhalation might result in adverse health effects. This
concern has stimulated considerable research in the last 15 yearsand is
reflected in the terms of reference of this working party.

The working party was asked to review and report on the current medical
knowledge about the respiratory effects of SMFs. These are considered in three
groups.

Irritation

The working party noted that those exposed to excessive amounts of dust at
work, were more likely to develop symptoms of respiratory irritation than those
who worked in an environment in which no dust was produced.

If workersinhaled SMFs at work, these could well cause respiratory irritation
which would result in the development of cough and sputum.

Fibrotic lung disease

The working party noted that there was no epidemiological or animal evidence
to suggest that fibrotic lung disease might result from exposure to SMFs.

L ung cancer

The working party noted the findings from two large epidemiological studies of
over 40,000 production and maintenance workers who had been exposed to
SMFs2%,

Workers who produced fibrous wool using rock or slag were reported in the
United States study to have a 30% increase in respiratory cancer 20 years or
more after first exposure®. In the European study, a 40% increase was
reported.

Workers who produced fibrous wool from glass were reported as having a much
smaller increase in respiratory cancer — about a 10% increase in each study.

There was no excess of respiratory cancer reported among the small group of
workers who produced glass filament.

Dall, in areview of these studies concluded that there had been an occupational
hazard of lung cancer among workers who produced rock/slag wool and that
there may have been a hazard among workers producing glass wool*.

In assessing these reports, the working party noted that in 1982, McDonald had
reviewed the epidemiological evidence available at that time, and concluded
that given the reported low levels of exposure, a greater excess of lung cancer
would not be observed “even if we were dealing with asbestos’®.
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Doll, when he reviewed the available datain 1986 agreed®, and suggested that
perhaps the exposure estimates were too [ow.

Animal experiments have indicated that on afibre-to-fibre basis, SMFs are less
carcinogenic than asbestos®. The explanation for this appears to be that on
average SMFs are less durabl e than asbestos’” and, as mentioned above, tend to
break across the fibre rather than longitudinally.

It has been suggested that the explanation for the excess of cancer reported
among the workers producing SMFs from rock/slag wool might be due to
contaminants in the feed stock, furnace fumes or past exposure to asbestos®.

In the absence of any detailed dose-response relationships, the lung cancer risks
associated with various types of exposure cannot be estimated. Howeve,
current exposures to mean levels of 0.2 respirable fibres or less per ml of air
seem unlikely to cause any detectable excessin lung cancer rates*

A workplace standard for synthetic mineral fibres

The working party concluded that it would be prudent to act on the assumption
that exposure to SMFs may increase the risk of lung cancer among the
workforce. It considered that on the basis of present knowledge, the following
workplace exposure standard, when implemented, would provide adequate
protection for workers.

(1) For general purposefibres: -
5 fibres/ml of air (time-weighted average)
(2) For superfine* and ceramic fibres:
| fibre/ml of air (time-weighted average)
Although these levels apply simultaneously, the more restrictive criterion
applied would depend on the characteristics of the particular fibresinvolved.

* The composition of superfine SMFsis similar to other SMFs. Those fibres with a diameter of
less than 3 microns and a length-to-diameter ratio of greater than 3:1 are regarded as superfine.
For the purpose of this standard, SVIFs with bulk mean diameters falling in the superfine range

should he regarded as superfine materials.

Conclusions and recommendations

All asbestos fibre types may produce asbestosis and lung cancer. The
greatest risk of mesothelioma is associated with exposureto crocidolite and
with alesser risk from exposure to amosite. It rarely, if ever, results from
exposureto chrysotile.

All asbestos-related disease appearsto follow a dose-response relationship.
It isthe view of the committeethat thereisathreshold of fibre burden in
the lung for the development of cancer.

In thelight of present knowledge, the present New Zealand asbestos
Workplace Exposure Sandard is appropriate to prevent asbestos-related
disease.

Asbestos and tobacco smoke are both causative factorsin the development
of lung cancer. Therisk isgreatly increased when a smoker is exposed to
asbestos dust.

An asbestos register should be established for workerswho have been
significantly exposed to asbestos.
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A National Asbestos Panel and a National Asbestos Radiological Panel
should be established.

The National Asbestos Panel should include a chest physician, radiologist,
and an occupational physician. This panel should review therecords of all
individualsin whom asbestos-related disease is suspected and advise on
appropriate action.

The National Asbestos Radiological Panel should comprise three radi-
ologists who would be available for consultation concerning chest X-raysin
people who have been exposed to ashbestos.

The Occupational Safety and Health Service of The Department of Labour
(OSH) should bethe organisation responsible for establishing, maintaining,
and funding both theregister and the panels.

The diagnosis of asbestos-related disease requirestheinput of a
multidisciplinary team. Thisincludes a general practitioner, respiratory
physician, radiologist, occupational physician, and occupational hygienist.

In establishing the diagnosisit is essential that thereisa complete history
including a full occupational history which provides details of exposureto
asbestos. Following clinical examination, decisions should be made con-
cerning the further investigations such as chest X-raysand lung function
tests which may be considered necessar y by the examining physician after
consideration of the state of health of theindividual and the exposure to
asbestos.

The medical examination procedures stated in the Asbestos Regulations
1983 provide adequate surveillance for workers exposed to asbestos.

It isnot considered practicable to develop proceduresfor tracing former
employers and their employees whose work hasinvolved significant expo-
sureto asbestos. This problem would be better addressed by giving nation-
wide publicity to the establishment of the asbestos register. This should
ensurethat all people who have or are exposed to asbestos dust can be
placed on the asbestos register.

Theworking party noted that in 1984 the Department of Health issued a
list of respiratory protective equipment approved for use by those working
with asbestos. Thislist should be reviewed and updated by the
Occupational Safety and Health Service of the Department of Labour
(OSH).

It would be prudent to act on the assumption that exposure to synthetic
mineral fibres (SMFs) may increase therisk of lung cancer among the
workforce. It isrecommended that the Workplace Exposure Sandard for
synthetic mineral fibres be:

1. For general purposefibres:

5 fibres/ml of air (time weighted aver age)
2. For superfine and ceramic fibres:

1 fibre/ml of air (timeweighted average)

Although these levels apply simultaneously, the more restrictive criterion
applied would depend on the characteristics of the particular fibres
involved.
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32. Medical examinations
(I Where -
(a) An employee, or employees of any class, undertake restricted work; or

(b) The Medical Officer of Health believes on reasonable grounds that the
health of any employee, or employees of any class, undertaking work involving
asbestos may be affected adversely by asbestos dust,

The Medical Officer of Health may by notice in writing served on the employer
declare that this regulation applies to the employee or employees concerned.
(2) Where this regulation applies to any employee or employees

(a) The employer shall, forthwith after the notice under subclause (1) of this
regulation is served on him, informin writing every employee to whom the
notice applies of the terms of the notice and of the fact that it applies to that
employee; and

(b) The employer shall, forthwith on the commencement of employment by any
other employee to whom the notice applies, inform that employee in writing of
the terms of the notice and of the fact that it applies to that employee.

(3) Where this regulation applies to any employee, the employer shall at his
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own expense arrange a medical examination (including where the medical
practitioner concerned suspects that the employee may be suffering from an
asbestos-related disease, the reference of every X-ray filmto specialists for the
time being approved for the purpose by the Director-General of Health, and the
commissioning and consideration of reports from the specialists on every such
film) of the employee—

(a) In the case of every employee who is employed by him at the time when the
notice under subclause (1) of this regulation is served on the employer, within 1
month after the date of service of that notice on the employer; and

(b) In the case of every employee who commences his employment after the date
of service of the notice under subclause (1) of this regulation on the employer,
within | month after the date on which he commences employment—

and thereafter at periodic intervals not exceeding 3 years, while he continuesto
undertake work involving asbestos.

(4) On the termination of the employment of any employee to whom this
regulation applies who—

(a) Has been employed by the same employer for at least 5 yearsin work in
respect of which medical examinations arc required under this regulation; and
(b) Has not had a medical examination under this regulation within the period
of 2 yearsimmediately preceding the termination of his employment—

the employer shall at his own expense arrange a medical examination of that
employee.

(5) For the purposes of this regulation, a medical examination shall comprise—
(a) An investigation of the occupational history of the person examined; and

(b) A chest X-ray; and

(c) Aclinical examination; and

(d) Such lung function tests as the medical practitioner conducting the examina-
tion considers to be necessary for the purpose of ascertaining whether the
health of the person examined has been or islikely to be affected by asbestos.
(6) Every medical practitioner who examines an employee under this regulation
shall provide the employer with a written certificate, in a formto be provided by
the Director-General of Health or approved by the Medical Officer of Health;

and shall provide the employee with a copy of the certificate; and shall provide
the Medical Officer of Health with—

(a) A copy of the certificate; and
(b) If the employee consents, a report on the examination; and
(c) Areport on every X-ray taken for the purposes of the examination; and

(d) Unless the Medical Officer of Health is satisfied that the employer has
suitable facilities for storing X-ray films (in which case the film of any X-ray
taken for the purposes of the examination may be held on behalf of the Medical
Officer of Health by the employer) the film of every X-ray taken for the

pur poses of the examination.

(6A) A Medical Officer of Health who is satisfied that the employer of any
person who has (while employed by some other person) had an X-ray taken for
the purposes of a medical examination under this regulation has suitable
facilities for storing X-ray films may provide the employer with the film of the
X-ray.

(6B) Every person who takes an X-ray for the purposes of a medical examina-
tion under this regulation shall provide the film of the X-ray to the medical
practitioner concerned.
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(7) Subject to subclauses (8A) and (9) of this regulation, every employer who
receives a certificate or an X-ray film or both, under subclause (6) or subclause
(6A) of this regulation shall retain the certificate (or a copy of it approved by
the Director-General of Health for the purpose) or film, or both, under his
control for not less than 40 years, or forward it to the Medical Officer of
Health.

(8) Where an employee who has been medically examined under this regulation
leaves his employment and subsequently commences work in respect of which
medical examinations are required under this regulation with any other em-
ployer, he shall supply the name and address of his former employer to his new
employer; and the new employer shall forthwith notify the former employer in
writing of the employee’s new employment.

(8A) Where an employee who has been medically examined under this regula-
tion terminates his employment, the employer shall forthwith forward to the
Medical Officer of Health all medical certificates and X -ray films held by him
under this regulation in respect of the employee, films held by him under this
regulation in respect of the employee.

(9) When an employer is notified in writing under subclause (8) of this regula-
tion of a change of employment, he shall forthwith forward to the new employer
all medical reports and X-ray films held by him under this regulation in respect
of the employee.

(20) Nothing in this regulation shall he construed as requiring any person to
submit to a medical examination without his consent

Appendix Ill: Approved respiratory protective

equipment

Extract from thelist published by the Department of Health

There are two basic types of respiratory protective equipment in general use for
protection against asbestos dust, namely negative pressure and positive
pressure.

These in turn can be split into sub-groups and these are:

| Ori-nasal respirators, including ‘disposable’ types fitted with a replaceable
filter and have the lowest initial cost, are the easiest unit to service and provide
the wearer with freedom of movement.

Il Full face respirator type — Most of these are twin cartridge and, although
dearer, provide more protection and allow the wearer freedom of movement.

Il Air purifying respirators or air supplied — Individually power supplied.

IV High efficiency purifying respirators — These are individual ly powered but
give more protection.

V External air supply or self-contained — While limiting movement to some
extent, they provide the most protection and should be used when working with
very high fibre levels.

NB: THISLIST SHOWSTHE RESPIRATORY PROTECTIVE DEVICES
APPROVED BY THE DEPARTMENT OF HEALTH IN RESPECT OF THE
HYGIENE STANDARD OPERATIVE FROM | APRIL 1984

PRE-FILTERSA NUMBER OF CARTRIDGE OR CANISTER
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RESPIRATORS CAN HAVE PRE-FILTERSFITTED. THESE ARE DES GNED
TO REMOVE LARGER PARTICLESAND THEREFORE ASS ST IN EXTEND-
ING THE LIFE OF THE CARTRIDGE OR CANISTER. PRE FILTERSARE
NOT SUBJECT TO SPECIFIC APPROVAL, BUT CAN BE USED PROVIDING
THEY ARE FITTED TO AN APPROVED CARTRIDGE OR CANISTER.

ASBESTOS LEVELSASSOCIATED WITH ARANGE OF TYPICAL
MATERIALSAND ACTIVITIES

Respirable dust testing carried out by the National Health Institute during the
past 6 years allow some generalised comments on dust levels normally found in
common industrial situations. The figures below are for guidance only and it
must he realised that abnormal conditions may lead to higher or lower levels
than those indicated. In the list below means ‘less than’, means more than'. Al
figures are expressed as respirahle fibre per millilitre of air (f/ml).

Typical value Extremes likely
to be encountered

Removal of moulded <2 0-10
laggings

Chrysotile millhoard, 1-2 0-20
cutting, etc

Handling asbestos <1 0-2

cloth

Handling asbestos <2 0-2

string

Removal of woven <2 0-10
laggings

Sprayed amosite, 5-20 up to 100**
removal wet

Sprayed amosite, - up to 300
removal dry

Sprayed crocidolite, 5-20 up to 100**
removal wet

Sprayed chrysotile, 5-20 up to 100**
removal wet

Sprayed chrysatile. - probably 100
removal dry

Stripping asbestos- <2 -

covered wire, etc

Cutting/sawing amosite 0-2* 100
bearing insulation (Marinite, etc)

B. Asbestos cement products

Cutting, etc, dry (power tools) 0-2* up to 20
Cutting, etc, wet (power tools) <1 upto 10
Construction work (outside) <l up to 10
Cutting Al1C with hand tools <I 1
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C.Ambient air below sprayed insulation
Chrysotile, amosite usually 0.1 0.1
Crocidolite usually 0.1 occasionally 0.2- 1

D. Friction products
Cuitting, finishing,

radius grinding, etc. normally 1 0-10
Changing filter bags 10 100

Handling friction

materials (pads, etc.) <05 2

Dry sweeping 0-2 -

E. Handling raw asbestos

Chrysotile, amosite 2 with care* -

F. General

Handling talc

(may contain minor tremolite) <2

Cutting gaskets <2

Cutting greenstone

(associated with tremoalite) <2

Handling/quarrying <2 possibly up to
serpentine (with minor 100 if conditions
chrysotile) very dusty

* Assumes some form of extraction equipment.

** To achieve low levels extraction equipment in the room and good work practices will he
required unless the insulation is well cemented.

Current asbestos hygiene standards

Regulation 31 of the Asbestos Regulations 1983 states:

1. The Director-General of Health may from time to time, by notice published in

the “ Gazette” , designate the concentration of asbestos fibresin the air that
shall be deemed to be asbestos dust within the meaning of these regulations.

2. The Director-General of Health may, under subclause (1) of this regulation,
designate different concentrations for different types of asbestos.

At the time of preparing this list (April 1981) the relevant Gazette notice stated:

“ For the purposes of the Asbestos Regulations 1983, asbestos dust’shall be any
concentration of ashestos fibres in the air exceeding those specified in respect
of the different types of asbestos in the Schedule to this notice.”

SCHEDULE

Types of Asbestos

Actinolite, (a) An average concentration

anthophyllite, over any 4-hour period of

chrysotile, treniolite | fibre per millilitre of air, and
(b) A maximum concentration over any
10-minute period of 6 fibres per millilitre
of air.

Crocidolite A concentration over any 4-hour period

and amosite of 0.1fibres per millilitre of air.
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Respirators Approved by the Director-General of Health

CLASS 1: ORI-NASAL NEGATIVE PRESSURE RESPIRATORS (INCLUD-
ING DISPOSABLE TYPES) APPROVED FOR USE IN ASBESTOS
CONCENTRATIONSOF UPTO 10 TIMESTHE CURRENT HYGIENE
STANDARD (10 FIBRES PER ML FOR CHRYSOTILE (1 FIBRE PER ML
FOR CROCIDOLITE ORAMOSITE)

NB: THE USE OF THE CLASS OP RESPIRATOR WITH PRODUCTS
CONTAINING AMOSITE OR CROCIDOLITE ISRESTRICTED TOHAND
WORK ONLY ON MATERIALS SUCH ASASBESTOS CEMENT, WHERE
THEASBESTOSISFIRMLY BOUND IN SOLID MATRIX. THESE RESPI-
RATORS SHOULD NOT BE USED WHERE WORK IS CARRIED OUT ON
INSULATION MATERIALS CONTAINING AMOSITE OR CROCIDOLITE.

1. 3M New Zealand Limited

3M Company respirator (disposable) model 8710
3M Company respirator (disposable) model 8800
3M Company respirator (disposable) model 9900
3M Cornpanyv respirator (disposable) model 9910 2

2. Wormald Sero Safety Limited
CIG singlerespirator XG202 with XG215 filter

CIG double respirator XG203 with 2x XG215 filters

3 Siebe Gorman; a division of James North and Sons (NZ) Limited

Filtasafe single cartridge dust respirator fitted with hype FCI or FC2 fine dust
filter.

Filtasafe twin cartridge dust respirator fitted with type FCI or FC2 fine dust
filter.

4, \Workwear Ltd

RP161 dust respirator fitted with single RP004 (red) filter and fine exhalation
valves carrying the mark SP1022.

RP162 dust respirator fitted with ttivin RP004 (red).
RPO014 fine dust filters.

5. Protector Safety Products (NZ) Limited
Protector R1000 dust respirator, fitted with a RC54 filter cartridge.

Protector R2000 dust respirator fitted with twin RC54 or RC74 filter
cartridges.

Protector R2000 dust respirator fitted with twin RC75 multi-purpose cartridges.
RPM 81 HM (half mask) with RCHEF 81.

6. Dominion Construction Company Limited

Dust Foe 88 respirator fitted with fine dust filter and making thereon of part
No 460357.

7. New Zealand Safety Limited

Drager Combitox Half Mask fitted with 905ST filter Norton single cartridge
half mask respirator model.

7400-30 fitted with:
7400-31L dust cartridge containing replaceable filter 7400400 or
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7500-31 dust cartridge containing replaceable filter 7500-6; or
7500-7 dust filter cartridge; or

7500-8 highly toxic particulate filter or where a combined gas/vapour and dust
problem occur s then the appropriate Norton chemical cartridge:

7500-1 organic vapours

7500-2 acid gases

7500-3 combined acid gases and organic vapours

7500-4 ammonia fitted with the 7500-6 dust filter and the 7500-14 filter cover.
Norton double cartridge half mask respirator model 7500-30 fitted with:

2 X 7500-31 dust cartridge containing replaceable filter

2 x 7500-6: or

2 X 7500-7 dust filter cartridge: or

2 x 7500-8 highly toxic particulate filter, or where a combined gas/vapour and
dust problem occurs then the appropriate Norton chemical cartridge:

2 x 7500-1 organic vapours

2 x 7500-2 acid gases

2 x 7500-3 combined acid gases and organic vapours
2 x 7500-4 ammonia fitted with:

2 X 7500-6 dust filters; and

2 x 7500-14 filter covers.

CLASSII: FULL FACE NEGATIVE PRESSURE RESPIRATORSWITH
HIGH EFFICIENCYFILTERS, FOR USE IN ASBESTOS CONCENTRA-
TIONSUPTO S0 TIMESTHE CURRENT HYGIENE STANDARD

(50 FIBRESPER ML (5 FIBRES/ML CROCIDOLITE AND AMOSITE).

1. Dominion Construction Co Ltd

Auer BD 78P Compressed air breathing apparatus when used as a negative
pressure (demand) mode.

Auer 3SR Face Mask with cartridge holder part No. 220419.05 with MSA type
H ultrafilter cartridge No. 95302.07.

MSA type 3S high efficiency respirator (part No. 2055716) fitted with filter
cartridge (part No. 1010910). (Whole unit also sold as chin ripe part No
220232.)

2. Siebe-Gorman; a division of James North and Sons (NZ) Limited
\Mistarama full face respirator with FCII filter cartridges.

3. New Zealand Safety Limited

Drager Panorama Nova full face Inask with 90ST filter (with Internal Cartridge
745 ST).

KM ESTO full face mask with 90ST filter (with Internal Cartridge 745 ST)
A100/X CABA set (Negative Pressure Self-contained)

C8300/D  Negative Pressure Airline set

A300/1 D  Negative Pressure Airline set

Norton double cartridge full face respirator model 7600-8 fitted with:
2 X 7500-7 dust filter cartridges; or

2 x 7500-31 filter cartridges; or
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2 x 7500-8 highly toxic particulate filter; or where a combined gas/vapour and
dust problem occurs then the appropriate Norton chemical cartridge:

2 x 7500-1 organic vapours

2 x 7500-2 acid gases

2 X 7500-3 combined acid gases and organic vapours

2 x 7500-4 ammonia

fitted with 2 x 7500-6 dust filter and 2 x 7500-14 filter covers.

4. Protector Safety Products (NZ) Ltd
RFF 30 (Lunguard) full face mask fitted with either:

RC4 OA  500cc particulate canister; or

RC42A  500cc multi-purpose canister

RFF 32 (Lunguard) full face mask with a connecting hose to:
RC40A 500cc particulate canister; or

RCA42A 500cc multi-purpose canister; or

RC1042A  1000cc multi-purpose canister.

RFF40  Full facepiece negative pressure.

CLASSI11: POSITIVE PRESSURE AIR PURIFYING ORAIR
SUPPLIED RESPIRATORS

I11A: For use in ashestos concentration up to 10 times the current hygiene
standard (10 fibres per ml) but not for use with crocidolite or amosite).

(There are currently no respirators approved in this category).

I11B: For use in ashestos concentration up to 50 times the current hygiene
standard (50 fibres per ml (5 fibres per nil crocidolite and amosite).

|. Wormald Safety Limited

RACAL Airstreanm AH4 Helmet

RACAL Airstream Dustmaster 11 Helmet
2. 3M New Zealand Ltd

AIRHAT SYSTEM

W 344 Comprising of:

W 2995 Helmet

W 3003 Filter

W 3008 Test Plate

W 2954 Battery Pack

AIRHAT SYSTEM

W 326

Together with helmet, filter, and battery pack

I11C: For usein ashestos concentration up to 100 times the current hygiene
standard (100 fibres per ml (10 fibres per ml crocidolite and amosite)).

1.3M NZ Ltd

3M W298 — Paositive pressure half-face piece with tube and belt assembly. This
system must be used with one of the following:

(1 full face shield
(2) goggles (with or without other devices such as ear muffs, hard hat etc.).
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2. Martindale Electric Company (NZ) Limited

Martindale Mark 1V positive pressure powered respirator fitted with fine dust
filter. .

Martindale Clean Air Helmet fitted with high efficiency filters.

CLASSIV: POSITIVE PRESSURE HIGH EFFICIENCY AIRPURIFYING
ORAIR SUPPLIED RESPIRATORS FOR USE IN ASBESTOS CONCEN-
TRATIONS UP TO 400 TIMES THE CURRENT HYGIENE STANDARD
(400 FIBRES PER ML (40 FIBRESIML CROCIDOLITE AND AMOSITE)).

1.3M (NZ) Ltd

W5005 Hood (Whitecap Helmet):

W5006 Abrasive Blasting Helmet:

W2860 Hardcap System:

—together with the W2031 HE Positive pressure filter unit (when used with
positive pressure recycled air).

2. Protector Safety Ltd

RPM 81 HMH (powered respirator with half mask and hood)

RPM 81 FF (powered respirator with full face mask) with RCHEF 81 Dust
Filter.

3. Babcock Engineering Ltd

Babcock Breathing Air Set (when used with compressors which are recycling
air containing asbestos).

4. Siebe Gorman, a division of James North and Sons (NZ) Limited
Sebe Gorman power mask mark I11.

5. Dominion Construction Co Ltd
MSA Powered Air Purifying Respirator with MSA Type 3S

Face mask complete with 2 x ultrafilter type H, belt and battery charger (part
No 463355) (filters— part No 463284).

6. Wormald Safety Limited

RACAL Airstream Breatheasy |11 Unit in conjunction with an approved
compatible fullface mask.

CLASSYV: POSITIVE PRESSURE EXTERNAL AIR SUPPLY OR SELF-
CONTAINED BREATHING APPARATUS FOR USE IN ASBESTOS CON-
CENTRATIONS OVER 400 TIMES THE CURRENT HYGIENE STAND-
ARD (OVER 400 FIBRESPER ML (OVER 40 FIBRES/ML CROCIDOLITE
AND AMOSITE).

1. Protector Safety Products (NZ) Limited

Protector RFF34 (Lunguard) positive powered respirator (with the RXCheha
PVC hood as an optional extra).

Protector 9811.02 Survivair Airline Respirator (with the RX-Cheba PVC hood
as an optional extra).

Protector Air Supplied Hood No RHC48 PVC.
Protector RHD 60 air supplied hood operated with a purified air supply.

NB: The above 4 items will need a filtered air supply and the RWF 12 regulator
is approved for this purpose.
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Protector 9832.02 (Surwviv(iirr) self-contained breathing apparatus.

Air Supplied Hood RHA - 62.

RFF 44 full facepiece, positive pressure — suitable for use when attached to a
suitable air supply.

2.3M (NZ) Ltd

W5005 Hood (Whitecap Helmet):

W5006 Abrasive Blasting Helmet:

W2860 Hardcap:

- all together with the W203 1.

HE positive pressure filter unit (unless used with a suitable external clean air
supply).

3. Babcock Engineering Ltd

Babcock Breathing Air Set — (when used with a clean air supply).

Domnick Hunter DHB2A positive pressure breathing air set.

4. New Zealand Safety Limited
A2Q21D CABA set (Positive Pressure)

NZ Safety Constant Flow Respirator with M71 ESTO —full face panoramic
mask: mark | and mark 11 models.

5. Dominion Construction Co Ltd

Auer BD78P — Compressed air breathing apparatus in the positive pressure
mode.

Note: All approvals for external air supplied sets are subject to air supply
pressure being of at least 30 Ib/in = (170 kPa).

Appendix IV: Letter of disassociation

A letter of disassociation was received from Professor Glass on 26 April 1991.

The letter arrived too late for either members of the Medical and Industrial
I ssues Working Party or the Asbestos Advisory Committee to consider. The text
is reproduced below:

| regret | do not feel comfortable with sections 5, 7, and 8 [the sections titled
“ Fibre type, dose and disease” . “ The asbestos register” , and “ Diagnostic
procedures’].

Section 5 [“ Fibre type, dose and disease” ] is poorly referenced and makes
bold unsubstantiated statements about the rnechanisnts of the disease
process.

Sections 7 and 8 [referring to the medical register and diagnostic
procedures]

I do not believe the composition of the working party was such that it has the
competence to give such detail about how a register could be organised.
Further thereis a lack of clarity about the relationship of section 8, Diag-
nostic procedures to section 7 which reinforces my belief that the working
party do not understand the practicalities involved.

Yours sincerely,

WI Glass
Associate Professor in Occupational Health
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Introduction

In the time available the working party decided to concentrate most of its efforts
on astudy of overseas developments and their relevance to New Zealand.

We evaluated codes of practice, regulations and research data from the United
Sates, the United Kingdom and Australia. The relevance to New Zealand was
assessed and comparisons made with current legislation and practice.

From this study, it became apparent that New Zealand has not kept pace with
research and developmentsin relation to:

1. Theidentification of asbestos and materials containing asbestos present
in buildings, structures, plant and equipment.

2. Theassessment of risk/potential risk posed by asbestos in situ.

3. Theresponsibilities of property owners and those having control of
premises, plant and equipment for the development and implementation
of procedures/systems for the management of risks.

The New Zealand Asbestos Regulations 1983 basically apply to people who are
actively working with asbestos as opposed to persons who may be exposed to
asbestos in other environments.

Extent of asbestos use in New Zealand

With the exception of asbestos cement products, the manufacture of products
containing asbestos in this country has been minimal compared to the United
Sates, the United Kingdom, Australia and some other industrialised nations.

We did not attempt to quantify the amount, or identify the location, of asbestos
in New Zealand dueto the lack of data. It is known that from World War 11 until
the mid-1970s extensive use was made of asbestos in this country.

Asbestos is widespread in buildings, structures, vehicles and equipment where
it isfound in the form of fireproofing; insulation (both acoustic and thermal);
wall and roof claddings, e.g. asbestos cement sheeting; brake linings, clutch
facings, gaskets and lagging.

An inquiry about the use of asbestos was recently conducted by the Victorian
Occupationa Safety and Health Commission. Its report, Asbestos: An Inquiry,
Usage in Mctoria, Substitutes and Alternatives, published in October 1990,
indicated (see sections 4.1 and 4.2, pp 27-28):

It is known that asbestos products are widely present in office buildings,
factories, shops and domestic dwellings constructed between 1960 and the
mid -1970s. However, there is no reliable mechanism to survey the presence
of these products nor the policies for their removal.

Fixed usage in this report means usage of asbestos or asbestos-containing
products which are already in place and may have been for substantial
periods of time. They may be found in various buildings, structures and
facilities ranging from a small isolated office to a multi-storey public
building.

Common fixed usage of asbestos was as insulation (from fire, heat and
noise), cement materials (pipe and building materials), vinyl floor tiles,
spackling, rubbers and plastics, paints and sealants or mastics.

Several factors coincided to bring about a dramatic increase in post-war
enthusiasm for and usage of asbestos materialsin the construction industry;
suitability, low cost of asbestos and asbestos-containing products; the
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weight to efficiency ratio of asbestos materials as against the traditional
material such asreinforced concrete; and in Australia the very effective
promotional programmes by manufacturers....

Srong marketing from the asbestos product manufacturers combined with
the cheapness of the products led to their increased use as alternatives to
reinforced concrete as a fire retardant on steel beams. Increase in the
construction of multi-storey buildings encouraged such usage.

Up to about 1977, the construction of nearly all multi-storey buildings and
most major construction sites involved the use of large quantities of asbestos
materials... Asbestos products usually exceed the expected life span of
buildings (40 years).... Clearly, this has implications for any removal
programme.”

The situation in New Zealand would not be dissimilar to that of Australia. Some
public and private sector agenciesin New Zealand have aready removed
asbestos products and materials from their buildings and employed substitutes
in manufacturing processes.

Key elements of a national strategy

In addressing our terms of reference we adopted, with some modifications to
suit New Zealand circumstances, the general principles formulated by the
Australian National Occupational Health and Safety Commission, as summa-
rised in the Worksafe Australia Asbestos Code of Practice and Guidance Notes
(August 1988 ) — hereafter referred to as the Worksafe Australia Code.

General principles
These are asfollows:

(a) The ultimate goal isfor New Zealand workplaces and homes to be free
of asbestos.

(b) All occupiers should assess their premises to determine the risk posed
by the presence of asbestos. A management plan should be developed to
manage the ashestos risk after appropriate consultation with al
interested parties.

(c) Asbestosremova may not be immediately necessary but should be
completed before a structure or part of a structure is demolished.

(d) Removal of asbestos should be subject to priority setting, determined by
the condition and location of the asbestos.

(e) Asbestos presentsarisk only when it isairborne. Therisk to health
increases as the number of fibresinhaled increases.

(f) Wherever practicable, substitutes should be found for asbestos products.
Such substitute products should be thoroughly evaluated before use to
ensure that they do not constitute a hazard. Ultimately, all asbestos
products should be eliminated.

(g) Asbestos which has been incorporated into a stable matrix can be found
in many working environments. Provided the matrix remains stable, and
no act is carried out which produces instability or asbestos dust, it
presents no health risk.

(h) The presence of asbestosin situ should be identified.
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(i) No person should be exposed to risk of inhalation of ashbestos in the
course of employment without being provided with full information
about the occupational health and safety consequences of exposure and
appropriate control strategies.

() Atpresentitisnot possible to assess whether thereis alevel of expo-
sure in humans below which an increased risk of cancer would not
occur. Accordingly, exposure should always he limited to the minimum
feasible level.

(K) Asbestos removalists and maintenance workersin an asbestos
environment need suitable protection.

() The recognised occupationa exposure standard is adopted by the
competent New Zealand authority/authorities in the light of overseas
developments and experience. The method used to measure exposure is
set by the competent New Zealand authority/authorities.

(m) Products for sale which contain asbestos should be label led
accordingly.

(n) The spraying of asbestos should he prohibited. All future use of asbestos
for insulation should be prohibited.

We consider that these general principles should form the basis of a national
strategy to be adopted by New Zealand.

We believe the present legislation does not adequately address the identification
and management of risksto health posed by asbestos.

The lack of anational strategy for dealing with asbestosin situ in buildings,
workplaces and private homes has resulted in widespread misunderstanding of
risk and control methods, and lack of action necessary for the prevention of
asbestos-related diseases.

It isrecommended that New Zealand adopt an integrated national strategy
for the management of asbestos incorporating the general principles stated
above.

It isalso recommended that the Worksafe Australia Asbestos Code of Prac-
tice and Guidance Notes (August 1988) should be adopted asa basisfor a

national strategy. Such a strategy, incor porating legisative revision and a
national code of practice, should beimplemented for workplaces, schools
and places of public assembly.

Asbestosin homes

We believe the issue of asbestos in homes can be best addressed through the
provision of information, education and technical advice. Where any contractor
is employed to remove, treat or carry out alterations to asbestos or asbestos-
containing products in homes then a“workplace” situation exists and the
relevant controls based on a risk assessment should have effect.

The strategy

Werecommend that the key elements of the national strategy be as of
follows:

1. Control of theimportation of asbestos and products containing
asbestos.

2. Control of the sale of asbestos and products containing asbestos.

3. Control of hazards associated with activities and processes
involving asbestos, and the manufacture of products containing
asbestos.
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4. ldentification and recording of asbestos and materials containing
asbestosin situ (e.g. in buildings, structures, plant and equipment),
including location, quantities, type, use and condition.

5.  Assessment and management of risks posed by asbestos, and mate-
rialscontaining asbestos, in situ and standar disation of
identification and measuring techniques.

6. ldentification and assessment of less hazardous substitutes for
asbestos.

7. Control of theremoval and disposal of asbestos, and material
containing asbestos, including notification procedures.

8. Training of personnel including asbestos workers, removalists and
enforcement agency staff and licensing of asbestos removalists.

9. Promulgation of information and provision of education for trades
people and the public about the health risks of asbestos and
precautions necessary.

10. Provision of effective meansto ensurethe strategy isimplemented.

Note: Two member s dissented from this strategy item — see
appendix I1.

11. Provision of adequate enfor cement and substantial penaltiesfor
non-compliance.

Note: Two members dissented from this strategy item — see appendix
I.

Outline of a national strategy

Control of importation

We considered the need for a national register covering importation, location,
quantities, use and condition of asbestos.

Value was seen in having aregister identifying imported asbestos and products
containing asbestos. Various means of preventing and controlling the importa-
tion of asbestos were examined. Current New Zealand controls are imposed
under section 48 of the CustomsAct 1966.

Problems were foreseen in accurately identifying all imported products contain-
ing asbestos, particularly where it may be present in minor amounts or as an
incidental constituent. Labelling isthe preferred option. Importers should be
responsible for identification and labelling. Certification procedures could not
be relied on in some product areas, e.g. €lectrical goods:

The extension of the present prohibition order on amosite (brown asbestos) and
crocidolite (blue asbestos) was discussed. As part of the ultimate goal of remov-
ing al asbestosin New Zealand, we consider it is now appropriate to prohibit
the importation of all friable asbestos into New Zealand. It is recognised that
industry may have aneed to import asbestos for some existing operations.
Provision could be made for such operators to seek an exemption.

It isrecommended that an asbestosimport register not be set up unlessa
solution can be found to the practical difficulties cited above.

It isfurther recommended that the CustomsAct 1966 be amended to ban
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theimportation of all friable asbestos. Provision should be madein the
CustomsAct 1966 to allow operators of existing industrial operationsto
seek an exemption.

Control of sale

Consumers are entitled to know whether products contain asbestos, the potential
risk to health and precautions required. They should also have the choice of
using substitutes if available. Adequate labelling of such products would pro-
vide this choice. Liability for labelling should rest with those engaged in the
manufacture, supply, and sale of products containing asbestos. Provisions
similar to the Draft Victorian Asbestos Code of Practice (hereafter referred to as
the Draft Victorian Code) part | , section 5.3 (p 6), and the Worksafe Australia
Code section 4.4 (p 10), provide useful guidance on this aspect.

It isrecommended that all products manufactured after a specified date,
and known to contain asbestos, should be labelled accordingly.

Control of hazards in manufacture and repair work

The Asbestos Regulations 1983 already provide fairly comprehensive coverage
of the hazards associated with manufacturing, assembly and repair work
involving asbestos.

Useful information about precautions relating to the manufacture of asbestos-
containing products, repair and assembly of asbestos-containing materials, and
servicing of brakes, clutches, etc. in garagesis contained in the Draft Victorian
Code part 2 (pp 20-31).

We recommend the adoption of guidelines, similar to those contained in the
Draft Victorian Code part 2 (pp 20-31), in New Zealand.

Identification and recording of asbestos in situ

An important first step in dealing with potential risks posed by asbestosisto
identify where the material islocated. Until thisis done, no corrective action
can be taken to determine and manage any risk which may exist. We believe
that the owners of property containing asbestos have a responsibility to identify,
and assess the degree of risk, if any, and adopt a management plan for dealing
with any risks.

Setting up a national register of workplaces, as set out in the Worksafe Australia
Code, is considered bureaucratic and cumbersome. We considered the labelling
requirement in the Worksafe Australia Code, section 12, to be impractical.
Thereis strong support, however, for aregister in a standardised format to be
maintained by building owners (except for home owners) which would record
details of asbestos located in those premises. A standardised register should be
used as the source of information regarding the presence of asbestos in any
undertaking. Such aregister should form part of any deed of sale should the
property be disposed of.

Such registers should be available on request to maintenance personnel, the
Department of Labour’s Occupational Safety and Health Service (hereafter
referred to as OSH) and other interested parties.

It isrecommended that all property ownerswhose properties are
wor kplaces (dwelling houses would be excluded from this requirement)
keep a standardised form of register.
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Provisions similar to those contained in the Worksafe Australia Code' s
sections 3.5 (p 7) and 5.3 (p 14) should be adopted as appropriate.

In addition, it isrecommended that the question of dealing with asbestosin
dwellings held by lar ge-scale or ganisations, such asthe Housing Cor por a-
tion, be examined separ ately.

Assessment and management of risk

Where employees may be exposed to asbestos, the employer or occupier of the
premises should assess the risk resulting from exposure of the employees taking
into account:

(@) Thenature, age, layout and condition of asbestos-containing material in
the workplace;

(b) Whether the work carried out by any employeeislikely to cause
disturbance of asbestos;

(c) Any factors considered relevant by the employer, the employees or a
health and safety representative.

An appropriate programme for managing identified risks should then be pre-
pared based on the Worksafe Australia Code's section 7 on “hazard control”

(p 17).

TheWorksafe Australia Code did not fully address the management and assess-
ment of risk. We see advantages in adopting a quantitative method for risk
assessment. An example is contained in the Australian publication: Controlling
Asbestos Hazards: Interim National Guide to Identification, Evaluation and
Control of Asbestos Hazards, published by the National Consultative
Committee on Occupational Health and Safety (undated).

The working party also saw merit in the Draft ictorian Code's section 13
(pp 13-15) on risk evaluation.

In our opinion, however, the Worksafe Australia Code may deal inadequately
with risks presented by asbestos-containing products. While accepting the intent
of the code, we believe the following amendments should be made to expand on
other potential risks:

(@) Asbestos-containing products may deteriorate with age, chemical
damage, abrasion, through weathering or from moss, or algal colonisa-
tion. These may lead to a breakdown of the matrix and release of
asbestos fibre.

(b) The underlining beneath the statement: “these types of material do not
present asignificant health risk” in the Worksafe Australia Code's
section 5 (p 13) on asbestos cement products. should be removed.

It isrecommended that implementation of an asbestosrisk assessment and
management programme should be required in wor kplaces wher e asbestos
isidentified to ensure that all practicable steps are taken to prevent
unnecessary exposure of personsto asbestos hazards.

It isfurther recommended that the identification process, and the prepara-
tion of a management plan for dealing with risks posed by asbestos, should
be required to be completed within afinite period.

The provisions of the Worksafe Australia Code sfigure 1 (p 6) contain
useful guidance on therelevant principles of an ashestos management plan
and should be adopted.
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Laboratory accreditation

In order to obtain consistency of approach, valid comparisons and accuracy in
the analytical techniques used in laboratories, it was agreed that all laboratories
undertaking identification and determination of fibre concentrations be regis-
tered TELARC laboratories (or equivalent). The equivalence provision will
allow the National Australian Testing Authority (NATA) to continue to be used
by New Zealand enterprises.

It was agreed that TELARC signatory personnel should take full responsibility
for the analysis.

I dentification techniques for asbestos

For the same reasons advanced above, it was agreed that the methodol ogy for
identification techniques be standardised. The National Australian Testing
Authority’s Guidelines for the Identification of Asbestos should be adopted for
this purpose. The aim is to have tests which are repeatable so as to alow
cross-referencing.

Environmental monitoring

We assessed the UK Health and Safety Executive's Guidance Note E11 10 and
the Worksafe Australia Code and agreed that they were essentially the same.

We believe that the environmental monitoring techniques for asbestos removal
to be implemented in New Zealand should be the same as set out in the Austral-
ian Worksafe Code’'s recommendations for air sampling for paraoccupational
situations (where people are working beside asbestos removal or other
operations):
... thismethod is intended to he used for the field sampling of airborne
asbestos dust in paraoccupational situations. These include sampling in the
following situations:

 outside asbestos stripping and encapsulating areas

* inside decontamination rooms

 for clearance monitoring after asbestos stripping and encapsulating
 inside buildings or ships which contain asbestos’ (p 109).

An airborne-asbestos monitoring programme is necessary for asbestos removal
to determine whether the precautions and work procedures are carried out in a
satisfactory manner and to prevent the exposure of workersto harmful environ-
ments. Wherever practicable, a minimum of 480 litres sampling volume should
be adhered to, i.e. 2 litres per minute flowrate, for four hours.

With respect to clearance monitoring or ambient air testing, we are of the
opinion that sampling should be accompanied by simulated work activity or by
some other representative activity which would disturb surface dust. An appro-
priate number of samples should be taken to ensure that the results accurately
represent the conditions throughout the affected area. Final clearance monitor-
ing should only be undertaken. or supervised, by an independent third party
approved by OSH or by aTELARC laboratory.

It is recognised that clearance monitoring during simulated work activity is at
variance with the Worksafe Australia Code. However, our proposal is a stricter
requirement which gives a truer indication of the state of the work environment.

Note: In our opinion the membrane filter technique for measuring fibresin
air isthe preferred method. However, it is not comparable with the more
definitive method, SEM energy dispersive X-ray analysis, whichis being
increasingly advocated overseas. While the latter is recognised as the
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preferred method, for practical and economic purposes the membrane filter
method is considered acceptable, even though it is being taken to its limits.

It is recommended that New Zealand adopt the provisions of the Worksafe
Australia Codein respect of environmental monitoring with the modifications
as noted above.

In addition, it isrecommended that for clearance purposesin areaswhere
asbestos work has been undertaken, a thorough visual inspection precede
any monitoring. Any visual evidence of settled dust will indicate inadequate
cleanliness and should be addressed before monitoring is undertaken.

Site clearance levels

We are of the opinion that the site clearance level set in the United Kingdom of
0.01 fibresisanideal level but it is acknowledged that there will be circum-
stances during the removal process where this may not be achieved. However,
there is a discrepancy between the Australian and the United Kingdom docu-
ments on the procedure for conducting sampling. We have sought clarification
from the Australian authorities as to why no level was mentioned in the
Worksafe Australia Code. This was apparently done to allow individual statesto
set their own levels and methods.

For clearance, and ambient monitoring procedures, it is considered essential
that people undertaking this task should be adequately trained in sampling
techniques and have an adequate understanding of the analytical methods
involved.

“ Asbestos dust”

We consider that the term “airborne dust” used in the Worksafe Australia Code
section 3, General principles, item 6 (p 5) isinconsistent in terms of the New
Zealand approach. It would be more consistent to use the term * asbestos dust”
asthisis already defined in the New Zealand Asbestos Regulations 1983.

It is recommended that for consistency of approach New Zealand continue to
use the term “ asbestos dust”.
Asbestos database

A significant database of results of ashestos analysis derived from bulk samples
is held by the DSIR environmental dust laboratory at Gracefield, Lower Hultt.

It is recommended that the DSIR database be upgraded, publicised and made
accessible to interested parties, thereby avoiding unnecessary duplication of
sampling and analysis. Issues of commercial sensitivity and client
confidentiality would need to be resolved, however.

Substitutes for asbestos

Synthetic mineral fibres (SMFs) form ahigh proportion of the available substi-
tute materials for replacement of asbestos. SMFs pose risks. There is a need for
anational strategy to deal with them, as with asbestos, and for education about
them.

Synthetic mineral fibres
We reviewed two Worksafe Australia documents on SMFs;

» Technical Report on Synthetic Mineral Fibres and Guidance Note on the
Membrane Filter Method for the Estimation of Airborne Synthetic
Mineral Fibres (1989); and

* National Sandard and National Code of Practice for the Safe Use of
Synthetic Mineral Fibres (May 1990).
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Also AS3640 Wor kplace Atmospheres — Methods for Sampling and Gravimet-
ric Determination of Inspirable Dust, which isidentical to the United Kingdom
document UK HSE General Methods MDHS14 and MDHS559 Man-Made
Mineral Fibres.

It isrecommended that the issue of SMFs, being substitutes for asbestos, be
deferred for further study of their safety, viability and availability.

It isrecommended that the current New Zealand exposure level for super-
finefibreglass and ceramic fibre of one fibre/ml should be reviewed in the
light of continuing over seas studies and concern. Consider ation should be
given to reducing the Wor kplace Exposure Standard to 0.5 fibres/per
millilitre of air (f/ml) in line with the Worksafe Australia Standard for
Synthetic Mineral Fibres(May 1990).

Subject to the views of the Medical and Industrial 1ssuesWorking Party, with
respect to the inspirable dust standard for SMFs, we are of the opinion that the
present level of 5Smg/m? is adequate but should be kept under review.

Removal and disposal of asbestos

Removal

A review of material available to the working party indicates that much work
has been carried out in the United Kingdom and Australia on appropriate
techniques for the safe removal and disposal of asbestos and material containing
asbestos. In both countries, excellent guidelines and codes of practice, giving
practical advice in plain language, have been developed to reinforce and assist
in giving practical effect to legislative requirements.

A comparison of the United Kingdom’s Local AuthoritiesAccident Prevention
and Safety Service's Asbestos Safe Removal and Treatment Code of Practice
and Training Manual (hereafter referred to as the LAAPSS Code), the Victorian
Draft Asbestos Code, the Victorian Draft Regulations and the Worksafe Aus-
tralia Code, with current New Zealand practices inclined the working party
towards recommending adoption of the Australian approach which focuses
particularly on the management of risk. However, the LAAPSS Code contains
excellent flow charts on procedures which we believe could also be adopted in
this country.

There are significant differences between the Australian and United Kingdom
publications and current New Zealand practices.

The United Kingdom and Australian procedures cover the management of
asbestos from discovery to complete removal and disposal in a comprehensive
manner. The responsibilities of all partiesinvolved in these processes are
clearly identified.

The United Kingdom and Australian codes advocate consultation with workers
and other affected persons. Thisis based, in part, on legidlative requirements
that do not exist in New Zealand. We believe that consultation and information-
sharing convey many advantages and. accordingly, their use is advocated.

Removal contractors require authorisation. In Australia this takes the form of
authorised “removalists’ and in the United Kingdom licensing is required. We
believe that “removal contractors’ in New Zealand should be either licensed or
authorised in amore comprehensive way than is currently contemplated by the
Asbestos Regulations 1983. It is noted that exceptions are allowed from the
licensing requirement in the Draft Victorian Code part 6, section 44 (p 49).

It isrecommended that New Zealand should adopt provisions similar to
those contained in the Worksafe Australia Code and Draft Victorian Code
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relating to the licensing and authorisation of removal contractors.

Daily air monitoring on arandom basis, of buildings partially occupied, by
a person independent of the contractor who is undertaking the removal
work is considered desirable. However, it was agreed that the responsibility
for visual inspection should lie with the contractor.

Werecommend that the Worksafe Australia Code’s section 5.1.2 (p 66) be
amended to provide for repair staff, who may be required incidentally to
handle or work with asbestos-contaminated equipment, to be made aware
of their asbestosroles; and for the adequacy of decontamination facilities
for therepair staff engaged in the removal of asbestos.

It isimportant that any removal work only be carried out following agree-
ment between the contractor and the client on the precise nature of the
work to be undertaken. To ensure this occurs, provisions covering
planning, programming and execution of work should be adopted.

It isrecommended that New Zealand modelsits approach on the Worksafe
Australia Code but makes modifications to the Guidelines contained therein
by incor por ating some of the better provisions of the LAAPSS Code, e.g.
flow charts. Provisions covering planning, programming and execution
should be adopted.

It isrecommended that New Zealand adopt the Australian Standards
relating to respirators (AS1716), filters (ASI 715) and vacuum cleaners
(AS3544).

Disposal of ashestos waste

The necessity of disposal, which stems from the removal of asbestos, presents
certain risks if not handled correctly.

We note there are differing responses by local authorities to the disposal of
asbestos, and materials containing asbestos:. landfills and associated issues.
Some local authorities have disposal sites available to receive asbestos, others
do not.

Where asbestos and asbestos products are disposed of in landfills a potential
danger existsif any subsequent building activity should take place on the site.
This may arise from lack of identification of contaminated areas if authorised
sites are not available and if there is no provision for recording on land titles
that land has been used for such purposes.

It isrecommended that wher e asbestosis disposed of by burial, the land
title be tagged to this effect.

We consider the present requirement of the Asbestos Regulations 1983, that
asbestos material disposed of by tipping be covered by 25 cm of earth, to be
inadequate except as a short-term measure.

Theworking party recommendsthat afinal cover of at least 1 metre deep,
for asbestos waste, be required.

We consider that the LAAPSS Code provisions relating to removal and disposal
are sound in relation to the marking of vehicles transporting asbestos materials.
Such vehiclesin New Zealand should be marked and labelled in accordance
with the hazardous substances class 9 requirements.

Notification procedures

The present system is cumbersome because it is necessary for employersto
notify restricted work with asbestos under the Asbestos Regulations 1983 and
the Construction Regulations 1961. Thereis also arequirement in the asbestos
regulations for the employer to notify both the Departments of Labour and
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Health of the intent to carry out restricted work. It is also necessary in terms of
the legislation for at least one person on each job to hold two separate certifi-
cates of competency: one as a safety supervisor: the other for restricted work
with asbestos. A single certificate should be established to cover both
requirements.

It isrecommended that notification of restricted work with asbestosto the
competent authorities be confined to the Construction Regulations 1961 as
notifiable construction work.

Training of personnel, including asbestos workers and enforcement
agency staff, and the licensing of removalists

Wider training requirements were discussed and the LAAPSS curriculum was
considered. It isfelt that those involved in asbestos work should receive on-the-
job training and formal off-the-job instruction. There was concern that different
standards could be operating in the industry.

Training should encompass the various levels of industry that may he required
to work with, work on. or be exposed to asbestos. Such training needs to he
structured to suit an individual’s needs in respect of the level of exposure.

All employers who apply to be approved removalists should, as part of the
approval procedure, undertake training relevant to the control, planning and
removal techniques, methods of disposal; and medical aspects of asbestos
removal work.

Asbestos removal workers should undertake training on removal techniques,
use of respiratory equipment, construction of decontamination areas and health
issues.

People who work on or with manufactured products that contain asbestos will
require training about protective equipment, the hazards of working on or with
asbestos and health issues.

People who work in an environment in which asbestos in situ may be present —
but not actually working on or with asbestos — will require information and/or
training of agenera nature, which should be provided by the employer on the
job.

It isrecommended that a national training standard be adopted for each of
the respective levels.

All persons actively working with asbestos should be examined to measure
their competence against the standard.

Training should be provided by a recognised training agency/agencies that
have been approved by the Department of Labour’s Occupational Safety
and Health Service.

All such training should he a requirement of the asbestos regulations.

It was considered important that existing asbestos “ certificate of competence”
holders be required, after afinite period following any necessary amendments
to the Asbestos Regulations 1983, to attend training courses and obtain the new
qualification. OSH inspectors should undergo similar training.

Provision of information/education

We had access to existing information material and draft pamphlets to be
produced by OSH. We considered that, for general education purposes, all
asbestos forms should be treated as one category. Separate treatment causes
confusion and leads to false assumptions that some asbestos forms, e.g.
chrysotile (white asbestos), are not a health hazard.
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Information covering the presence, use and disposal of asbestos should be made
widely available in avariety of ways. This should take the form of pamphlets,
videos and technical bulletins. Thisinformation should then be used in the
education and training of tradespeople and others required to handle asbestos or
products containing asbestos.

Such information should also be available to members of the public and home
owners. We consider that OSH is an appropriate body to co-ordinate and moni-
tor this process and should receive, and contribute, adequate resources to ensure
that education and training authorities, and institutions include appropriate
information in their courses. Details about the hazards of asbestos, and precau-
tions to be taken during its use, should be made available to all trade groups.

It isrecommended that:

(@) For general education purposes, no distinction should be made
between asbestiformsin terms of their health risk.

(b) Information on asbestos should be made widely available through
various media.

(c) OSH should play a co-ordinating and monitoring rolein ensuring
education and training authorities include appropriate infor mation
in trade training and similar cour ses.

(d) OSH should receive adequate resour ces for training purposes and
allocate priorities accor dingly.

Implementation of strategy

Enforcement

While the working party recommends the adoption of the Worksafe Australia
Code, with the modifications mentioned in this report, it recognises the need for
effective legidative backing.

It is suggested that this can be achieved either:

 through setting out the general principles and requirementsin an
enactment such as the proposed Occupational Safety and Health Bill; or

» by amendment to the Asbestos Regulations 1983.

In identifying the Worksafe Australia Code as the appropriate document for
adoption in New Zealand to handle asbestosin situ, we note that it does not
cover the manufacture, repair or assembly of asbestos-containing products and
materials. Some useful provisions relating to these aspects are, however, set out
in the Draft Victorian Code, as mentioned earlier in this report.

Theworking party further recommendsthat the New Zealand Asbestos
Regulations 1983 be amended to provide for property owners' responsibili-
ties, including identification of asbestosin situ, risk assessment, plans for
risk management, protection for persons exposed to asbestos, revised
disposal requirements and keeping of records.

Note: Two members of the working party dissented from this section and the
above recommendation — see appendix I1.

It appears that area health boards will still have involvement in the public health
and housing areas when reforms, aimed at ensuring that OSH undertakes the
primary responsibility for occupational safety and health issues, have been
completed. OSH is expected to do more clearance inspections of workplaces
because area health boards will (consequent to the transfer of functions to OSH)
have fewer resources devoted to health and safety issues in workplaces.
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However, area health boards have a fundamental responsihility to keep people
out of the treatment and rehabilitation system and will need to liaise and audit
on health-related issues both in workplaces and el sewhere.

In the interim we believe there will be a strong need for good communication to
be maintained between the construction and factory inspectorates of OSH and
area health boards.

There is also aclear need for consistency in the implementation of legidative
requirements.

It is assumed that the proposed Occupational Safety and Health Bill will clearly
spell out the responsibilities of all agenciesin this matter.

It isrecommended that, pending any legislative change, good communica-
tion and liaison be maintained between OSH and the area health boards.

It isrecommended that a suitably amended Worksafe Australia Code should
be adopted asa New Zealand code of practice.

Appendix I: Terms of reference

(1) To examine the need for a nationwide strategy for the management of
asbestos in workplaces and homes and make appropriate recommendations,

(2) To review the methods used to remove and dispose of ashbestos, notification
procedures and substitution methods and make recommendations;

(3) To investigate the need for a national register covering importation,
location, quantities, use and its condition and make recommendations;

(4) To review the need for education about asbestos and make recommendations
regarding the presence, use and disposal of ashbestos within workplaces and
homes;

(5) To establish for ashestos and synthetic mineral fibres (SMFs) standard
environmental monitoring and identification techniques [for usein the
workplace]* in light of the latest overseas and New Zealand technical develop-
ments and experience, and to establish standardisation of testing |aboratories.

(6) If found necessary, the terms of reference may be expanded following
approval of the Asbestos Advisory Committee.

[(7)The management of SVIFsin the workplace.] 8

* These words were deleted by the Asbestos Advisory Committee on the recommenda-
tion of the Management and Disposal of Asbestos Working Party.

§ The seventh term of reference was added by the Asbestos Advisory Committee on the
recommendation of the Management and Disposal of AsbestosWorking Party.

Appendix Il: Dissenting views

Two members of the Management and Disposal of AsbestosWorking Party
expressed dissent on various points. Their dissenting statements are reproduced
below:

(8 Mr JJBryant
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| wish to dissent from Items 10 and | | of Recommendation 3 on Page [87 of the
Draft Report on the Management and Control of Asbestos; Item 10, [Implemen-
tation of Srategy] on Page 167 of the Draft Report; and Recommendation 28
on Page 167 of the Draft Report.

My principal objection is based on the proposal to make it mandatory upon all
building ownersto carry out surveys, risk assessments, and preparation of
management plans. In my judgement, and from work carried out as a trial
using the guidelines set out in the “ Worksafe Australia Code of Practice and
Guidance Notes™ the costs involved in the preparation and assessment of these
plans, and the impossible implementation of some, are very significant and
totally out of proportion to the assessed risk in most cases, and a major imposi-
tion on owners and employers.

Obligations already exist for the occupier/employer to provide a safe place of
employment in the Factories and Commercial Premises Act and the Construc-
tion Act. | believe, therefore, that the “ Worksafe Australia Code of Practice and
Guidance Notes’ referred to throughout the Report, should he used as it was
intended — as a guide and not a mandatory regulation. We draw your attention
to the title page which states:

“ GUIDE to the control of Asbestos Hazards in Buildings and Sructures’
“ CODE of Practice, for the Safe Removal of Asbestos’

“ GUIDANCE NOTE on the membrane filter method for estimating airborne
asbestos cement”

Further, as stated in the Worksafe Code, within Australia a Code of Practiceis
—quiote, “ an instrument of an advisory character” unless otherwise provided
for.

J J BRYANT
Employers Representatives to the Working Party
(b) Mr A Prowse

| wish to dissent from Items 10 and 1 | of Recommendation 3 on Page [8] of the
Draft Report on the Management and Control of Asbestos, Item 10, [ Implemen-
tation of Srategy] on Page [16] of the Draft Report; and Recommendation 28
on Page [ 16] of the Draft Report.

My objection is based on the proposal to make it mandatory for all Building
Owners/OccupierEmployersto carry out surveys, make risk assessment, and
prepare a management plan to control the risk to health by the presence of any
form of asbestos. Such a requirement would impose costs, which are out of all
proportion to any assessed risk in the greatest majority of cases.

Fromwork carried out as a trial on a small factory in Victoria, using the
guidelines as set out in the “ Work Safe Australia Code of Practice and Guid-
ance Notes’ the findings and the assessed risk would he a major imposition and
cost to most undertakings in New Zealand.

The results of a major study in West Australia, and from previous work in other
parts of the world, any risk to health from asbestos cement products “ in situ” is
negligible and that environmental monitoring, results are at least one order of
magnitude below the normally accepted methods of detection.

There a/ready exists a statutory requirement in both the “ Factories and Com-
mercial Premises Act” and the “ Construction Act” to provide a safe place of
employment. The present “ Asbestos Regulations’ Clause 7, also has a prohibi-
tion on the exposure of employees and other persons lawfully in the vicinity to
asbestos dust as defined.
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The proposal to adopt, with suitable amendments, the “ Worksafe Australia
Code of Practice and Guidance Notes” can then be used asit was intended —a
guide to achieving these statutory requirements.

It is pointed out that the Australian document is divided into 3 very distinct
sections:

“ GUIDE to Control of Asbestos Hacards in Buildings and Structures.
“ CODE OF PRACTICE for the Safe Removal of Asbestos”

“ GUIDANCE NOTES on the membrane filter method for estimating airborne
asbestos dust.”

A C PROWSE
Industrial Hygienist
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RossWilson New Zealand Harbour Workers' Union

Summary of conclusions and recommendations

This section identifies most of the conclusions contained in the following
report. Clearly it isinappropriate to treat these in isolation, but in detailing them
here the general flavour of the report may be ascertained.

1. Committee on Reform of Social Assistance

“We are unaware of the impact of this Committee’s work on our proposals.
However, we acknowledge that the decisions on the recommendations from
both Committees will finally be a matter for the Government” (refer p 12).

2. Interpreting statistical information

“... we caution against directly applying overseas data to the New Zealand
situation ...” (refer p 15). In relation to interpreting the New Zealand
information, we note four factors that impact on obtaining areal picture. (Refer
p 16)

3. Compensation entitlement

We consider arange of options including the status quo in the section, compen-
sation options for the future. We believe that there is aneed to provide addi-
tional compensatory opportunity for ashbestotics. We conclude that the principle
should apply to the delayed effects of any disease (not just the effects of
asbestos) arising from any employment within New Zealand. (Refer p 20)

4. Medical screening
“Because of the quite specific situation with the latency of the effects of asbes-
tos, we recommend that a formal administrative system he established to
provide screening for those who have been occupationally exposed ..."

Our report goes on to suggest various options for responsibility and comments
on funding issues. (Refer p 21)

5. Counselling services

We recommend that the agency or option identified under ‘4’ above, also “be
the channel for referring victims and their families to the appropriate coun-
selling services...” We comment on funding and note that there is merit in
amending the Accident Compensation Act “to enable the full range of rehabili-
tation services to be available to victims and/or their affected family members’
given that cover exists for the victim. (Refer pp 21-22)

6. Relevant publicity

We believe that there is aneed for a co-ordinated approach to communicating
information regarding asbestos to various parties. We comment on some of the
issues and parties to be targeted. (Refer p 22)

7. Criteriafor compensation entitlement
We make the following observations in the concluding section. Other factors:

» That any extension of entitlement should be restricted to situations where
aNew Zealand employment can be incriminated. (Refer p 22)

» That the existing acceptance criteria used by the Accident Compensation
Corporation is appropriate but we express concern at an apparently
inadeguate and inconsistent application of entitlement in some cases.
(Refer pp 22-23)

e That the value of compensation entitlement for asbestotics should be no
less than what is provided to other victims under accident compensation.
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The issue

(Refer p 23)

That the value of lump sum compensation entitlement under the Accident
Compensation Act has been significantly eroded over the years. (Refer
pp 23-24)

That the effective date for any extension of compensation entitlement be
for incapacity (or dependency) on or after “afuture date”. (Refer p 25)

That, if the broad thrust of this paper is accepted, the level of entitlements
under the Workers Compensation Act be reviewed and that common law
actions be limited to “losses’ between the commencement of incapacity
and the effective date. (Refer p 25)

The substantive terms of reference set by the Asbestos Advisory Committee for
thisworking party were:

To examine aid and compensation issues arising from asbestos exposure.

Although this statement appears to be relatively straightforward, there arein
fact anumber of aspectsintricately inter-related in the issue. In particular, the
working party identified the following aspects:

(@

(b)

(©)

(d)

Aid and compensation: covers not only the purely compensation
elements but also raises the question of aid by way of support, network-
ing and counselling of ashestos victims and, where applicable, their
families. Traditionally the emphasis has been on compensatory aspects
for the victims aone.

Asbestos-related diseases: include asbestosis, mesothelioma, carci-
noma of the lung (“lung-cancer”) and other asbestos-related cancers.
Each of these diseases is characterised by a period of latency: that is, the
existence of atime interval, usually of many years. between first expo-
sure to asbestos and the clinical manifestation of the disease. There are
also other asbestos-related conditions, e.g., pleural changes, which
generally do not produce clinically disabling effects.

Our primary concern lies with those whose exposure resultsin the
diseases and consequent incapacity and disability.

Non-occupational exposure: The current debate regarding compen-
sation aspects has centred on occupational situations. The working party

ismindful of the suggested potential risk faced by others. By way of
examples from some overseas studies:

Family members and carers.
Children in schools; and
Passengers on public transport system, e.g. railways.

At this point then it is sufficient to say that there is arisk, albeit
relatively insignificant, of persons suffering ashestos-related diseases
where there is no direct “ occupational” link.

Other diseases: In the next section, Historical background, we traverse
the legidative provisions applicable to asbestos-related diseases. It is
important to bear in mind that there are other diseases and conditions
that require consideration for equity reasons. Thereis an inherent
danger in adopting special rules purely for those who have an asbestos-
related disease.
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(e) Incidence: Accurate information is difficult to obtain due primarily to
the latency period involved with asbestos-related disease and the
inherent difficulty in building a complete picture many years later.

Historical background

In order to gain an adequate appreciation of the existing legidative provisions
relating to compensation for an asbestotic (sufferer from asbestos-rel ated
disease) it is necessary to traverse the history within New Zealand over the last
30 years and, to alesser extent, the current situation in some overseas jurisdic-
tions.

Workers' Compensation Act 1956

Section 19 of the Workers' Compensation Act 1956 is appended as appendix 1.
Compensation was recoverable for an industrial disease if the following
conditions could be met:

(a) That the disease is due to the nature of an employment in which the
worker was employed within two years or, in the cases set out in s.19(2)(a),
20 years and in s.19(2)(aa) 10 years before the date of death or
commencement of incapacity for work.

(b) That incapacity or death resulted from the disease.

(c) That — unless the death has been preceded, whether immediately or not,
by any period of incapacity in respect of which the employer isliable — the
incapacity commenced or death happened not more than two years (or, in the
cases set out in s. 19(2)(a), 20 years, and in s.19(2)(aa) 10 years) after the
worker has ceased to he employed by the employer from whom the
compensation is claimed.

Five points are worth noting here:
(i) That incapacity for work and not just incapacity was the criterion;

(i) That there was no compensation payable in respect of death or incapacity
for work which occurred after the worker had |eft the relevant employment
beyond the specified period unless the death was preceded (not necessarily
immediately) by a period of incapacity for which the employer was liable;

(iii) That the contraction of a disease over alengthy period did not negate
entitlement;

(iv) That the prescribed periods referred to in (a) above were amended twice
during the 1960s. As the note at the end of Section 19 of the Workers
Compensation Act 1956 (appendix I) indicates, the 20-year period in subsec-
tion 2(a) was originally five years; and in 1967 the period of 10 years was
introduced for hydatid disease; and

(v) That while occupational disease, quite properly, has always been covered
under workers' compensation legislation, there are some technical difficul-
tiesin fitting thisinto a scheme which is primarily structured to accommo-
date “accidents’, e.g. date of accident and time limitations.

The Law Commission report on the accident compensation scheme (1988 )
noted that “the Workers' Compensation Act 1956 is still technically in force
stating rights for individuals injured at work before 1 April 1974". In our view,
even if a case were to be brought (against a presumably “uninsured employer”),
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point ‘(ii)’ immediately above would effectively debar entitlement for the vast
majority of employees because the disease would not have manifested itself
within the two-year period. Even if such a case could be brought, the level of
weekly compensation has not been altered since 1972 and, therefore, would not
be worth pursuing.

Woodhouse Report 1967

Gair Report 1970

In September 1966 aroyal commission of inquiry was established to report on
compensation for personal injury in New Zealand. What is commonly known as
the Woodhouse Report was presented in December 1967. The most pertinent
section is paragraph 290 and we quote (a) to (c) in full:

290. Sckness and Disease

(a) Itis possible to argue that if incapacity arising from accidental injury is
to be the subject of comprehensive community insurance then interruption of
work for reasons of sickness or unemployment, or other causes whicli cannot
be guarded against should equally be included.

(b) We are able to understand the logic of the argument, but the proposal we
now put forward is far-reaching and is designed to remedy a situation which
at present is the subject of attention by unrelated processes which produce
inconsistent and inadequate results. Moreover, there is a need ,for more
statistical information in the area of sickness and disease before firm deci-
sions could he taken as to the cost of a scheme which would embrace
incapacities arising from these cases.

(c) Nevertheless, certain industrial diseases are included within the scope of
the present Workers' Compensation Act. For this practical reason we think
they should remain within the protection to be afforded under the new
scheme, but for work-connected injuries only, and upon the conditions at
present laid down by the Workers' Compensation Act.

Accident Compen

The Report of the Select Committee on Compensation for Personal Injuryin
New Zealand in response to the WWbodhouse Report was tabled in October 1970.
In considering “industrial disease” the select committee recommended that

Under the Earners’ Scheme, the contracting of an industrial disease or the
incurring of a comparable disability should count as an accident. For both
schemes, border-line areas should be defined as recommended by the Royal
Commission in paragraphs 289 and 290 (c) and (d) of itsreport.
Note: Paragraph 290(c) is quoted above. Paragraph 290(d) relates specifically to
deafness and paragraph 289 sets out the general principle relating to
contingencies to be covered — therefore, neither of these have been included in
this paper.

sation Act 1972

The views expressed in the Woodhouse Report relating to industrial diseases
were accepted and were carried over into the Accident Compensation Act 1972
to come into effect on | April 1974. Section 67 of thisAct (see appendix Il) is
practically a direct take from section 19 of the Workers' Compensation Act
1956 (see appendix |). However, there are two extensions worth noting:

(& Inline with the overall thrust of the Accident Compensation legislation,
cover was broadened from employees to earners. and
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(b) The opportunity to introduce prescribed periods for other diseases by
way of Order in Council. This provision is contained in s.67()) and referred
to in s.67(2)(c). No Ordersin Council were passed in relation to this even
though, for example, the risks with asbestos were then becoming recognised
on the international scene.

Accident Compensation Act 1982

There were no legidative amendments affecting section 67 of the 1972 Act until
the consolidation and amendment Act of 1982, which came into force on 1 April
1983. In this consolidation Act the “occupational disease” provisions moved to
section 28. A copy of section 28 is contained in appendix 111. For our purposes
the only substantive change was that al time limits and references to prescribed
periods were removed. The only qualification is that the person has been
employed in the offending employment on or after | April 1974.

This legislative provision is still current.

We took the opportunity to review the Hansard record relating to thisAct to
ascertain what points, if any, might have arisen relevant to asbestos, latency
periods, etc. Neither the Introduction on 16 September nor the Report of the
Labour and Education Committee on 24 November nor the Second Reading
Debate make any comment of interest to us other than areference in the Intro-
duction to “omitting time limits” (i.e. the prescribed periods in the Workers'
Compensation Act and Accident Compensation Act 1972).

Accident Compensation Corporation policy

It is necessary to trace the history of the policy relating to occupational disease.
The full text of section 67 of the Accident Compensation Act 1972 is attached
as appendix I1.

The crucia words in this section, upon which determination of cover depends,
are asfollows:

Where an earner’stotal or partial incapacity for work or an earner’s death
results from any disease, and the disease is due to the nature of any
employment in which the earner was employed ... cover shall exist ...

Note: For the purposes of this exercise the differences in the wording between
the 1972 and 1982 Acts are immaterial.

The above words were adopted from section 19 of the Workers' Compensation
Act 1956. Similar, but not always, identical words are to be found in provisions
in the workers' compensation legislation of other jurisdictions, notably the
United Kingdom and Australian states. The words “ due to the nature of the/any
employment” have been the subject of judicial interpretation in these
jurisdictions and in New Zealand on a number of occasions.

Initially, the then Accident Compensation Commission relied heavily on two
decisions of the Australian High Court, The Commonwealth v. Bourne (1960)
104 CLR 32 and The Commonweal th v. Thompson (1960) 104 CLR 48, in
preference to the earlier New Zealand decision of Archer Jin Lynch v. Attorney-
General [19591 NZLR 445. Thisled to the issuing by the Commission in March
1976 of a“Summary of Commission Policy and Interpretations’ relating to
section 67. This policy statement contained afive-step test, which was subse-
quently incorporated in an internal Technical Information Circular No. T194
and in aMedical Newsletter issued to registered medical practitioners.

TheAccident Compensation Appeal Authority on a number of occasions con-
sidered the proper interpretation of section 67, and in severa of its early
decisions the authority specifically adopted the Commission’s test.
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A copy of the five-step test is attached as appendix 1V but, in summary, the first
four tests dealt with the inherent risk factor. The fifth test and (with the benefit
of hindsight) probably the most important test was the last one:

This tendency, property or characteristic does not have to be present
throughout the whole of the employee’s work, but may exist only at a
particular time or in a particular place.

By applying the fifth test it was possible to admit claims from “ employees’
(read “earners’) where a particular element or aspect of the employment caused
the disease. It was not necessary for the employment itself to have an inherent
tendency to cause the particular disease. In recognition of the importance of this
fifth test the existing five test policy was replaced by the following policy:

A disease is due to the nature of a person’s employment where it can be
shown either:

- that there was a causal connection between the particular work and
the disease; or

- that the general class of work in which the person is engaged has by
its nature a recognised tendency to cause the disease and, accord-
ingly, peoplein that class of work are exposed to a special risk of
contracting the disease.

The Corporation’s policy and procedures relating to occupational diseases are
set out in its Claims Manual Part 3. Apart from the statement regarding occupa-
tional diseasesin general there are some specific comments relating to asbestos
exposure. Appendix V contains copies of the relevant extracts.

The December 1990 High Court decision in McKenzie v. Attorney General
(Judgment 3 December 1990 A.No. 257/90) regarding the meaning of “employ-
ment” is of significance and is covered later in this section. (See “The
McKenzie decision”.)

Law Commission Report 1988

In 1987 the Law Commission was asked to review the Accident Compensation
Act 1982 and the way in which the scheme was operating. It presented its report
(to which we have already referred) and traversed the difficulties in dealing
with industrial diseases and other accidents which have their origin before

| April 1974.

The Law Commission Report explains this more than adequately and so we
guote the relevant paragraphsin full:

Temporal Scope

167. One matter which has been raised with usin a number of contextsisthe
temporal scope of the scheme. The present law in general terms applies if
“the accident” which caused the injury “ occurred” on or after | April 1974.
Consider three situations:

(1) an accident earlier than | April 1974 has no apparent effect until after
that date: this can be so of some spinal injuries,

(2) emotional harm arising from sexual abuse of a child occurring before
1 April 1974 does not appear until later;

(3) an occupational disease (covered by the legislation as an extension of the
injury concept), which hasits origins before 1 April 1974, does not manifest
itself until later.

168. The present Act does deal in part with the last of these cases. The date
of the commencement of the incapacity arising from an occupational disease
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is taken as the date of the happening of the accident (1982 Act, S28(2) and
(3)). But the Act applies only if the disease is due to the nature of any
employment in which the person was employed on or after | April 1974,
Accordingly, it does not apply if the person affected with the illness | eft the
relevant type of employment before 1 April 1974. We think that condition
draws an unfair line which has nothing to do with the cause and devel op-
ment of the disease. The problemis particularly acute with a disease like
asbestosis where the latency period is about 15 years and where the pros-
pects of bringing a successful claim on the basis of the pre-1974 laws are
very remote. Accordingly, we recommend that the requirement of relevant
employment after 1 April 1974 be removed. It will be enough if the
incapacity begins after that date.

169. That proposal can be seen as being based on a broader concept — that
it is the incapacity which is at the heart of the scheme and that any provision
determining the temporal scope of the scheme should apply to the first
appearance of the incapacity rather than to the accident or other events
which gave rise to the incapacity. That broader concept leads us to the
conclusion that the scheme should apply to all incapacities (otherwise within
the scope of the legislation) which began after | April 1974 and have not
already been the subject of remedial attention.

Further detail is provided in the “Summary of Report”:
15. Latent disease

Recently it has become apparent that some industrial diseases have a
latency period of 15 years and even longer. One is asbestosis.

Accident compensation is concerned with industrial diseases having origins
in an employment which continued after 1 April 1974. Responsibility for
earlier cases was left to those with an earlier liability. No attention was
given to the risk of the insidious onset of disease already at work but which
would not produce incapacity for a good many years. Today the victims may
be without a remedy, either because passage of time has removed possible
defendants or given rise to a Limitation Act defence.

The time has arrived when latent effects of pre-1974 injury or industrial
disease could be taken into the accident scheme without undue strain upon
the fund. Ve so recommend.

Thereisalimitation period of one year in The Accident Compensation Act.
It is not and ought not to be used in such a context asthis. That view is
reinforced by the problems which can surround latent disease. The present
provision should disappear.

Our only comment on the above quotes is that the last paragraph is not strictly
correct. First, although thereis a so called limitation period of one year, the
actual wording of the legislative provision (section 98) gives four grounds for
excuse for failing to comply with that time limit. It is quite clear that the four
alternative (not cumulative) grounds seldom debar such claims. Secondly, and
probably more importantly when considering latent disease, is the wording of
section 28(3) — see appendix 11 — which lays down that the date the incapac-
ity commences equates with the date of accident. Therefore, the countdown of
the one year “limit” doesn’'t commence until the first day of incapacity.
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The Rehabilitation and Incapacity Bill 1990

This Bill was introduced by the then Minister of Labour prior to the 1990
election. It was designed to provide benefits for those suffering physical or
mental incapacity (including disease). This meant that some of the equity
concerns were being addressed athough, as the proposal wasto be “fiscally
neutral” . there was to be a reduction in comparable benefits for those who had
been covered by the Accident Compensation Act.

The Bill has not proceeded past the first reading but as drafted was to come into
forceon 1 April 1992 and was to apply in respect of incapacity on or after that
date.

However, this year aworking party was established in relation to
ACCl/incapacity (and thisis covered in more detail later).

“The McKenzie decision”

Mention was made of thisin relation to ACC policy. In early December a
relevant decision was delivered by Heron Jin the High Court. It was concerned
with aclaim for damages by McKenzie against the New Zealand Electricity
Department, and dealt with the preliminary question of whether, on a proper
interpretation of section 28 of the Accident Compensation Act 1982, McKenzie
should have cover. McKenzie worked from 1950 to 1963 on power station sites
where he was exposed to asbestos dust. From 1963 to 1981 he continued
working for NZED, but in positions where he had no exposure to asbestos.

Heron J considered the relevant words of section 28(1) “... and the diseaseis or
was due to the nature of any employment in which the person was employed as
an earner during a period that ended on or after the Ist day of April 1974 ...".

He concluded that when considering the words “ disease is or was due to the
nature of any employment”, the word “employment” means the job itself rather
than the contract of employment. But when considering the time span “ employ-
ment ... that ended on or after the 1st day of April 1974”, the word “employ-
ment” now means the contract of employment.

Theresult isthat, in Heron Jsview, McKenzie has cover under the Accident
Compensation Act even though his exposure to asbestos ended in 1963: “Mr
McKenzie has at least (subject to proof of causation) the security of Accident
Compensation.” He ends by saying “ The consequences of this decision will be
that the case is to be referred to the Accident Compensation Corporation
accordingly.”

There are two points of particular interest:

(i) McKenzie and his representative have lodged an appeal to the Court of
Appeal as they wish to proceed with a common law claim against the
NZED;

(if) The effect of the McKenzie decision, if it is accepted as good law, iSsto
extend cover to asbestotics and other occupational disease sufferersif
the victim remains with the same employer until at least 1 April 1974
even though the earner may have “left” the incriminated element of the
work before that date.

Committee on Reform of Social Assistance

Following the election of a new government in November 1990 the Prime
Minister established the Committee on Reform of Social Assistance. The
committee has seven working parties which cover a broad spectrum of welfare
aspects, including housing, health care, targeting and A CC/incapacity.
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We are unawar e of the impact of this committee’'swork on our proposals.
However, we acknowledge that the decisions on the recommendations from
both committees will finally be a matter for the Government.

Overseas jurisdictions

In New Zealand until 1974 an accident victim had a number of options. Work-
ers’ compensation paid alimited amount for accidentsin the course of employ-
ment and industrial diseases. The Criminal Compensation Tribunal had some
funds to compensate victims of criminal acts by others. All motorists were
required to carry third-party insurance against killing or injuring others. Other-
wise, accident victims could sue for damages in court, or rely on modest social
security payments.

Accident compensation is, apart from minor exceptions, a“no fault” system.
Victims qualify for compensation whether they or any other person or no-oneis
to blame. Even in the case of the minor exceptions, cover still exists even if
entitlement is restricted and, hence, no action for injury can be brought in the
courts.

The scenarios overseas basically reflect the situation in New Zealand prior to
1974. Notwithstanding this, it is still appropriate to briefly review other
jurisdictions.

There are two main streams in those countries and states that provide cover.

First is the situation where employees (and in avery few jurisdictions, self-
employed persons) have an entitlement under workers' compensation legisla-
tion. Some jurisdictions utilise what have been termed “ Schedules of Occu-
pation Diseases’ but the absence of these (asin New Zeaand) does not pre-
clude acceptance in appropriate cases. In fact in 1976 an asbestos-related
condition was recorded in a Schedule in just one Australian state (South Aus-
tralia) and was not referred to in other jurisdictions, e.g. the United Kingdom. In
Ontario, Canada, asbestos-related diseases have only recently (1988) been
scheduled under workers' compensation legislation following an extensive royal
commission report produced in 1984.

The second broad category of remedy is a common law action. For our purposes
most of these relate to persons contracted to work for an employer, but common
law actions are not restricted to this situation. (In some jurisdictions this remedy
isavailable in addition to prescribed entitlements under workers' compensation
legislation.) The employer is not deprived of the defences of “volenti non fit
injuria“ or contributory negligence. In practice, proof of negligence is a diffi-
cult matter and the costs of an action are invariably considerable. If one takes
this with the lengthy latency period, it can be reasonably concluded that the
proving of negligence, based on actual or imputed employer knowledge at the
time of exposure many years ago, will prove difficult. However, with existing
knowledge, such a defenceis less sustainable for claims brought in the future
and particularly next century. It is, however, aso timely to remind ourselves of
some of the risks of litigation. Some 25 years on, the following extracts from
the Wbodhouse Report make interesting reading:

92. Those who support the common law action claim that by this process
alone can an injured plaintiff recover a complete indemnity for hislosses. It
is not argued that the system can produce absolute justice, but it is certainly
expected that awards will reflect with reasonable accuracy the |osses they
are supposed to indemnify. The truth is that often the result of an action is
far removed from doing so.

93. In the first place whenever there is contributory negligence the damages
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must be reduced, and not infrequently unhappy plaintiffs have discovered
that the final figure they must accept for damagesis well below the assessed
losses. But of more significance (because it cannot be controlled) is the
evident disparity which occursin awards for similar incapacities.

94. Disparities arise fromall the risks of the adversary system — from
difficulties of proof, the ability of advocates, the reactions of juries, and
unguestionably mere chance itself. Some plaintiffs achieve successes which
seem quite dazzling; others are dismayed by failures which surprise even the
defendant. In fact, the uncertainty which inevitably must surround such a
contest has prompted the comment that the system has the attraction of a
lottery with every hopeful plaintiff satisfied that in his case the result must
certainly be a major prize. Accidents occur, however, in circumstances which
frequently defy the subsequent disembodied attempts to recapture them; and
indeed there may be no eye-witnesses able to come before the Court to give
evidence. In every common law jurisdiction there is growing criticism of all
this.

95. In the United Sates observers have been led to describe the system as
one which —

... isloaded with unfairness. Some get too much — even many times their
|osses — especially for minor injuries ... Others among the injured, as we
have just suggested, get nothing or too little, and most often it is the
neediest (those most seriously injured) who get the lowest percentage of
compensation for their losses ....

96. When Fleming wrote The Law of Torts (regarded generally as one of the
important modern works on the subject) he was still in Australia. From this
vantage point he criticised the fault system as one —

Which is content to leave the compensation of casualties to the fortuitous
outcome of litigation based on outdated and unrealistic notions of fault.
What isrequired is to assure accident victims of compensation and to
distribute the losses involved over society as awhole or some large
portion of it.

And he later refers to the accelerating obsol escence of tort doctrines
resulting from the pressure of modern social forces.

97. We have been privileged to read in advance of publication of an admi-
rable book by a Canadian author who has wryly given it thetitle of The
Forensic Lottery. He has referred to “ the complex problems of causation”
which are inherent in the system and which carry “ their inevitable toll of
mistakes and injustices.” In hisview “ liability for negligence is a capricious
and unsatisfactory method of compensating the victims of injury or disease” .

Dimensions of problem

There are really two aspects here — the risk of potential exposure and the likely
incidence of asbestos-related disease. Earlier in this paper we referred to the
fact that accurate information was difficult to obtain. Much of the documenta-
tion originates from overseas and this needs to be interpreted before trandating
it into the New Zealand context. We had hoped to develop a statistical model
that would identify the likely dimensions and, hence, the potential liability.
However, the required base information is not readily obtainable. Within the
time constraints of reporting the working party has not attempted to develop a
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statistical model. In some respects such a hypothetical model may not be overly
helpful. However, the following information gives some guide to us.

Overseas information

(@) The American Bar Foundation’s Interim Report entitled Asbestos Litigation
in the United Kingdom traverses the employment situation — see extract in
appendix VI.

(b) Outside of the true employment situations is covered in Harvard Univer-
sity’s Energy and Environmental Policy Center’s Summary of Symposium
on Health Aspects of Exposure to Asbestos in Buildings (1989) — see
extract in appendix VII.

(c) According to an article in Business Week of January 28, 1991 “more than
100,000 asbestos-injury cases are pending on the nation’s dockets” within
the USA.

New Zealand information

Again, we caution against directly applying over seas data to the New
Zealand situation. Some information that we have obtained is as follows:

(@) There appears to have been some mining of chrysotile asbestos at Takaka.
The information we have obtained indicates that the fibre was of low
quality and was mixed with imported fibre. Production was believed to be
some 4060 tonnes per month and appears to have been used from the mid-
1950s until the early 1960s.

(b) Theworkforce employed by New Zealand's two main asbestos manufac-
turing plantsis estimated to have totalled some 8,000. Thisis arough
estimate of the total number of employees who may have been exposed to
asbestos while working in those factories. The two New Zealand plants
have, to date, settled 11 claims, some of which aso had cover under the
accident compensation scheme.

(c) Inrelation to mesothelioma, the Input Cancer Registry has collated the
following incidence figures:

1954 2 1975 6
1976 6
1977 5
1962 1 1978 5
1963 2 1979 11
1964 0 1980 16
1965 2 1981 3
1966 3 1982 12
1967 1 1983 12
1968 3 1984 14
1969 4 1985 9
1970 1 1986 9
1971 1 1987 12
1972 6 1988 14 (provisional)
1973 6 1989 6 (provisional)
1974 2
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(d) Anarticleentitled “Lung Cancer, Smoking and Exposure to Asbestosin
New Zealand” appeared in the February 1991 volume of the Journal of
Occupational Health and Safety (Australia and New Zealand). It relates to
studies undertaken by W Glass, | Kawachi and N Pearce. Its concluding
paragraph states:

Occupations with known or suspected asbestos exposure, previously
identified in the literature, include: construction industry workers (which
include asbestos and insulation workers, plasterers, carpenters and
cabinetmakers), painters, plumbers and fitters, mechanics and repair-
men, boilermakers, shipyard workers, welders and metal moulders. An
association between asbestos-related cancers and these occupations was
also found in the current study, particularly among machinery fitters,
plumbers, welders, boilermakers, metal moulders and platers, and
electricians ...and among construction-related workers .... These results
indicate the need to recognise asbestos as a significant occupational
hazard in New Zealand.

(e) TheAccident Compensation Corporation has received 80 claims relating to
occupational asbestos exposure in the past 3 years. These claims can he
broken down into three broad categories:

(i) Asbestos exposure before 1 April 1974 (and, hence, no entitlement
under the current provisions): 10

(ii) Asbestos exposure and asbestos-related disease after | April 1974
(and, hence, entitlement): 31

(i) Asbestos exposure after 1 April 1974 but no disease (and, hence,
no entitlement currently): 39

(f) Inendeavouring to interpret the above information we note the following
pertinent points:
- Difficulty or delay in diagnosis by the medical profession;
- Difficulty in linking the latent disease with an earlier exposure;

- Lack of awareness generally regarding possible ACC entitlement for
occupational disease; and

- The current legislative criteria preclude ACC accepting certain
claims, e.g. if incriminated employment ceased before 1 April 1974.

(g) The other factor in endeavouring to establish a model is the issue of smok-
ing vis a vis ashestos in relation to lung cancer. Thisis a mixed medical/
legal matter which may need to he addressed separately if the basic thrust
of this paper is accepted.

Compensation options for the future

This section deals primarily with compensation issues. We will return to the aid/
support aspects in the next section, Aid.

The working party believes that there are four broad options for the future
(although there are sub-options within these). These four broad options will be
dealt with in full:

(a) Thestatus quo.

(b) No cover under accident compensation scheme.
(c) A stand alone scheme for asbestos-related disease.
(d) Extend the present accident compensation scheme.
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The 'status quo

The current situation is as follows:

(a) A person who isincapacitated by an occupational disease due to the nature
of hissher employment after 1 April 1974 is covered by the accident com-
pensation scheme. (Note the alternative interpretation in the McKenzie
decision.) In some situations, including many involving asbestos-rel ated
disease with its lengthy latency period, this may not result in aweekly
earnings-related compensation payment as the person may no longer be
classified as an earner when the incapacity commences, e.g. retirement
from earning, lengthy unemployment. However, there is a potential to
receive the following entitlements:

- Weekly entitlement up to $1,179;

- Lump sum entitlement up to $27,000;

- Medical and other “reasonable” expenses,

- Funera expenses up to, say, $2,000; and

- Weekly entitlements and lump sums for dependants.

Appendix VIII contains financial models that give a guide to the value of
possible entitlements under accident compensation. By way of specific
examples:

(i) A 50-year-old earning $40,000 pa and dependent wife and child.
Assuming total incapacity and life expectancy of one year, provides
abenefit with a present value of $300,000 under accident
compensation for the claimant and dependant; and

(i) A manin his mid-40s earning $25,000 per annum and dependent
wife. Assuming his life expectancy to be about 10 years provides a
benefit with a present value of $300,000 also plus, say $100,000 for
the estimated value of other support benefits.

As ageneralisation, the financial worth of accident compensation benefitsis not
fully appreciated. The most valuable of these benefits are the weekly earnings-
related compensation and the dependants’ weekly compensation. Casel in
appendix VI11 highlights the situation of a 67-year-old and a 47-year-old who do
not have entitlement to weekly compensation. If, for example, the 47-year-old
were unemployed due to some other factor, e.g. redundancy, but asbestos is
subsequently identified as an incapacitating factor, that person may have no
entitlement to weekly earnings related compensation.

(b) The second option isacommon law possibility. This requires a person
attempting to establish negligence on the part of another. Within the em-
ployment situation sometimes acommon law action is linked with workers
compensation or employers' liability claims or entitlements but publicity
indicates that some out-of-court settlements may be taking place. Within
New Zealand there are few recent precedents although a notable exception
of particular interest is the McKenzie claim against the NZED (referred to
earlier). We are unable to quantify alikely range of settlements due to the
lack of actions reaching the Courtsin New Zealand.

In the earlier section, Historical background we commented at some length
about common law actions and the inherent injustices and practical
difficultiesin that approach.

(c) Thethird and final option is a benefit from the Department of Social
Welfare. This option really picks up those who have no entitlement under
the others, e.g:
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- earners who changed employment before 1 April 1974 to a
non-incriminating one and do not opt for acommon law action; and

- non-earners who, therefore, cannot avail themselves of establishing
an occupational disease.

The benefits payable by the Department of Social Welfare are generally means-
tested, so direct financial comparisons are inappropriate. However, by way of

example:
For amarried person with 2 children the rates effective from 1 April 1991
are:
- Weekly entitlement up to $229.88
- Family Support $64.00
- Accommodation allowance variable

Summary of status quo

The main advantage of the status quo isthat of its familiarity and, hence, its
application isfairly clear. Even if the McKenzie decision alters the existing
interpretation, there is unlikely to be any real problem in overall administration.

Disadvantages centre on the lottery element. Earlier in this paper we have
traversed the difficulties inherent in common law actions. The discrepancy
between means-tested benefits provided by the Department of Social Welfare
and earnings-related compensation payments by the Accident Compensation
Corporation are well known. The lottery element is compounded with
conditions such as asbestos-related disease due to its latency.

In summary then, the status quo is workable but is inequitable. We hasten to add
that this equity issue is not restricted to asbestotics or even those who suffer
from occupational diseases.

No cover under accident compensation scheme

Sub-options under this scenario are:
- To exclude asbestos-related disease totally; or
- Toremove cover for occupational disease totally.

It isalso, in theory, possible for legislation both to abolish entitlement under
accident compensation for incapacity on or after 1 April 1974 and to preclude
any legal remedies by way of common law action. Thiswould achieve a per-
ceived relative equity as all claimants would come into the social welfare
scheme, but is clearly not a viable option.

Any advantages seen in any of the above would be heavily outweighed by the
following disadvantages:

- Such legidation would contravene ILO Convention No. 121;

- The change would signal areversal of the trend accepted both within
New Zealand and overseas jurisdictions this century; and

- It would be palitically inexpedient.

In summary then thisis not a viable option unlessit is taken in conjunction with
the introduction of a specia scheme.

A stand-alone scheme

As dready indicated, this option isviable asit could provide compensation for
asbestotics as a special case. The sub-options are:
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- Earners and ex-earners not covered by ACC where incriminated
employment ceased pre-1 April 1974;

- All earners and ex-earners where incriminated employment arose at any
time;
- All asbestatics (including non-earners).
The advantage of a stand-alone schemeis that it recognises asbestos-related
disease as a specia case and enables special rules to be applied without con-
straint. For example, it also has the potential to recognise the impact of “down-

wind” cases — where those not directly employed but still subject to asbestos
exposure can be covered by the scheme.

In reality, asbestos-related disability is not a special case and the introduction of
a stand-alone scheme inevitably raises the issue of equity for other disease-
induced disability. A second disadvantage is the administrative cost of establish-
ing and maintaining, perhaps for decades, an agency to administer these claims.
The third disadvantage is the issue of identifying an appropriate funding regime
mix from the following:

- Levy on ex-mining companies;

- Levy on importers and/or ex-importers;

- Levy on manufacturers and/or ex-manufacturers,

- Levy onusers; or

- General taxation.

Summary of a stand-alone scheme

There are practical implications in adopting arealistic funding structure due to
the difficulties in identifying the potential payers, their relative contributions to
the overall hazard which the community now faces and then establishing their
continued existence. The option is, however, a possibility.

Extending the accident compensation scheme

This broad option has a range of sub-options which might cover asbestos
specifically, occupational disease or incapacity in general and includes:

(i) Provision for asbestos only;

(if) Occupational diseases resulting in incapacity commencing after | April
1974 where the incriminated employment ceased before that date;

(iii) Personal injury by accident (or aternatively any condition) resulting in
incapacity commencing after 1 April 1974 where the incriminated cause
occurred before that date;

(iv) Occupational diseases resulting in incapacity commencing before | April
1974;

(v) Personal injury by accident (or aternatively any condition) resulting in
incapacity commencing before 1 April 1974.

Comments on the five sub-options:

(i) Asbestosonly

Thisis effectively the previous option of a stand-alone scheme, but which is
administered by the ACC. As stated previoudly, thisis a possible option. Formal
integration within the accident compensation scheme does tend to blur the
previously identified advantages and disadvantages:

- Special case recognition isless clear;
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Summary

- The perceived inequity increases. and
- Administration is simpler but funding is still difficult.

(ii) Occupational disease with incriminated employment pre-1 April 1974
and incapacity after that date

This situation was addressed by the 1988 Law Commission report and the
pertinent paragraphs have been quoted previously — see pp 11-12 and
specifically paragraphs 167(3), 168 and the first three paragraphsin 15.

(iii) Incriminated accident pre-1 April 1974 and incapacity after that date

Thiswas also addressed by the 1988 Law Commission report — see paragraph
169 on p 11 of this paper — but with the caveat that the incapacity has “not
already been the subject of remedial attention”. The Wbodhouse Report also
faced this question — see paragraph 290(a) and (b) on p 8 of this paper. Finally,
the Rehabilitation and Incapacity Bill tabled late last year adopted the philoso-
phy of providing benefits for those suffering physical or mental incapacity
(including disease) on or after 1 April 1992.

(iv) Occupational disease with incapacity commencing pre-1 April 1974

This option would provide cover to those who either had no entitlement or had
not chosen to pursue a claim previously. Conceivably thisincludes the self-
employed; ex-employees whose |atent disease was excluded by the prescribed
periods under the Workers' Compensation Act; and ex-employees who for other
reasons have not pursued claims.

(v) Incriminated cause with incapacity commencing pre-1 April 1974

This option is basically an extension of option (iv) for reasons of equity. The
logic being that there is anatural flow from “asbestos’ to “occupational
diseases’ to “incapacities’ in general.

Summary of sub-options

Sub-options (iv) and (v) can he dispensed with quite quickly. Both of these
would involve claims where the incapacities commenced more than 17 years
ago. The vast majority of cases would have had at |east the opportunity to
initiate remedies under the old regime and the re-litigation and administrative
implications are horrendous. It also raises the potentia for argument that the
pre-1974 accident injury cases should also be re-opened. For these reasons we
discard these options.

Sub-options (ii) and (iii) introduce the latency principle to occupational diseases
and incapacitiesin general respectively. This highlights the shortcomingsin the
legislation in dealing with, for example, asbestos. In a sense then, we have
considered options outside of our specific terms of reference. However, like the
Woodhouse Report and the Law Commission Report we acknowledge the logic
inherent in the extension. We reluctantly discard the general extension in
relation to al incapacity, but wish to strongly support leaving open the option of
an occupational disease extension.

We believe that thereis a need to provide additional compensatory oppor-
tunity for asbestotics. The leading options are:

(@) Cover designed specifically for asbestotics and, particularly, for those
who suffer as aresult of an occupational disease arising from any
employment within New Zealand;
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(b) Cover extended under special provisions of the Accident Compensation
Act for those who suffer the delayed effects of asbestos exposure arising
from any employment within New Zealand; and

(c) Cover extended under section 28 of the Accident Compensation Act for
those who suffer the delayed effects of any disease arising from any
employment within New Zealand.

Note: We comment on the term “within New Zealand” in the section, other
factors, under the heading “ Acceptance criteria’.

Our terms of reference refer specifically to asbestos. We have no brief to go
beyond asbestos as such and, therefor e, have no hesitation recommending
(b) above. However, we believe that to be consistent and equitable, option
(c) isamorelogical solution. Although we have no concrete evidence to
support the contention, it isour view that the adoption of (c) is unlikely to bea
big financial step beyond (b).

The preceding section centred on compensation for asbestotics. but our terms of
reference require us to consider the broader issue of asbestos aid. The Medical
and Industrial Issues Working Party isrequired, inter alia, “to investigate the
need for, and feasibility of, establishing and maintaining a register for workers
who have been (significantly) exposed to asbestos ...”. In a sense the establish-
ment of such aregister would provide the necessary catalyst for the points we
wish to cover:

- Medical screening;
- Counselling services; and
- Relevant publicity.

Medical screening

We are aware of employersin New Zealand, e.g. Electricorp, Fletcher Chal-
lenge Ltd, James Hardie Industries, which provide a health screening pro-
gramme for those who may have been exposed to ashestos. Although the spe-
cific details vary, the programmes provide the opportunity for ex-employees to
he reviewed by amedical “panel”. The frequency of follow-up reviewsis
determined by the results of theinitial screening. We commend the principle.
Ideally, this screening should be available more widely and administered by a
neutral agency. We note that the gate to accident compensation benefitsis the
contraction of an occupational disease and that this is quite different from the
screening of those who may have been exposed to asbestos and who may not be
suffering any disease as a result.

Because of the quite specific situation with the latency of the effects of asbes-
tos, we recommend that a formal administrative system be established to
provide screening for those who have been occupationally exposed.

Responsibility for this could lie with, for example:
(@) The employer concerned;
(b) The local area health hoard;
(c) OSH; or
(d) TheACC.
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Time constraints have meant that we have not reached a conclusion as to the
most appropriate agency to be responsible for this. We are also conscious of the
wider implications arising from the work of the Prime Minister’'s Committee on
Reform of Social Assistance. We think that whatever option is adopted, the
funding should be a charge on employersrather than general taxation.

Counselling services

There are few precedents within the public sector for support services for
victims and/or their families. Generally, the support has come from the so-called
voluntary sector or by networking on the part of those affected. Asbestotics and
their dependants are not alone in this situation. However, athough the financia
support provided under either accident compensation or social welfareis
generally victim orientated, both agencies can provide assistance by way of
home help and attendant care funding.

Werecommend that the agency identified as being responsible for medical
screening bethe channel for referring victims and their familiesto the
appropriate counselling service. Funding for this should be linked with that
for the medical screening.

The existing accident compensation scheme precludes support and counselling
for families, but we believe that, consistent with our recommendations for
the scheme structure, the Accident Compensation Act should be amended
to enable the full range of rehabilitation servicesto be available to victims
and/or their affected family members. There is merit in this amendment being
extended to accident injury claimants as well as the occupational disease
claimants covered by our specific recommendation.

Relevant publicity

We believe that thereisaneed for communication from the relevant agen-
cies covering some of the facts about asbestos, exposure, medical screening
availability, access to accident compensation and social welfare and
rehabilitation support services.

This may well require separate pamphlets targeted at victims and their families,
medical practitioners, and employers. We are particularly concerned about the
apparent lack of material available through medical advisers.

Other factors

Acceptance criteria for compensation entitlement

We address here the following points:

- Occupational disease where the incriminated employment istotally or
mainly overseas:

- The“standard of proof” required to establish an entitlement.

It isour view that any extension of entitlement to compensation should be
restricted to situations where a New Zealand employment can be incrimi-
nated. Thisisin line with the basic tenet of the existing accident compensation
scheme and we see no reason to modify that precedent. No problem arises
where the evidence clearly incriminates overseas employment only and the
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claimant thereby retains a possible remedy “overseas’. Where thereis amix of
incriminating employments from overseas and New Zealand there is some
difficulty. The difficulties arise, however, not in acceptance of the claim but in
ng the amount of lump sum compensation if the sufferer had a demon-
strable, pre-existing, related permanent loss or impairment which can be estab-
lished. To put the “difficulty” into context we observe that thisis no different
from all other claims currently submitted to the Accident Compensation
Corporation or to insurance companies.

There is an ongoing debate internationally regarding statutory presumptions and
policy guidelines or eligibility rules for the adjudication of claims for disease.
We have already noted in the section, Historical background, the current criteria
in relation to occupational disease but it is appropriate to expand on this aspect.

Given it is decided that claims for asbestos-related diseases should be compen-
sated under the present accident compensation scheme (with such amendments
as may be considered appropriate to accommodate the extended latency period)
the question of “burden of proof’ raises no special problems. Clearly, it would
be unacceptable to have a different standard for acceptance of asbestos-related
claims compared with other occupational diseases or accident claims generally.

The “standard of proof” associated with criminal and civil court actions does
not apply to accident compensation claims. The standard applied by the Acci-
dent Compensation Corporation (and approved by the Appeal Authority and the
High Court) isthat the tribunal dealing with claims must feel “persuaded” by
the available evidence that the claim should be accepted. This standard is, and is
intended to be, less onerous than the “balance of probabilities’ test that applies
to civil claims at common law.

The practical implication of the “persuasion” test when applied to asbestos-
related disease claimsis quite straightforward. First, it must be established by
reliable medical evidence that the claimant is incapacitated by a disease associ-
ated with exposure to asbestos. Secondly, there must be evidence of exposure to
asbestos. If these two requirements are satisfied, “ persuasion” of entitlement
must follow automatically unless there is conclusive evidence that the disease is
due to something other than exposure to asbestos. If the medical evidence
associates the disease with asbestos, then the presence of an exacerbating factor
or co-contributor such as heavy smoking does not deprive the claimant of
entitlement.

Given thisisthe current policy of the corporation, we see no need to set a
differing standard of proof for acceptance from the standard. We believe
that the above standard is quite clear.

It is not appropriate for our working party to examine individual cases but it
would appear that there has been an inadequate and inconsistent application of
the Corporation’s general policy in some cases and these have attracted public
attention recently.

Value of compensation entitlement

Asabasic premise we think that the entitlement should be no less than that
provided to other victimsunder accident compensation.

We have already noted that many asbestos-related disease claimants will be
retired by the time a claim is presented and these claimants generally will not be
entitled to receive weekly earnings-related compensation. The only significant
compensation entitlement for such claimantsis the “lump sum compensation”
under section 78 (for permanent disability) and section 79 (for other non-
economic loss which includes loss of capacity for enjoying life; and pain and
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mental suffering). Thisis no different from any other claimant, but the absence
of weekly earnings-related compensation highlights the inadequacy of the
current levels of lump sum compensation. The only observation we wish to
makeisthat the level of lump sums has been eroded by inflation over the
years. The actual movement in the prescribed maxima over the years has been

asfollows:
Inception (1 April 1974) $5,000 + $ 7,500 = $12,500
1 October 1974 $7,000 + $10,000 = $17,000
1 April 1983 $17,000 + $10,000 = $27,000

By way of comparison, we have taken the 1 April 1974 amounts as bases and
applied both the Consumers' Price Index (CPI) and the National Average Wage
(NAW) to them to ascertain the following notional figures:

CPI NAW
Base (1Jan91) ('Nov 90)
$5,000 $33,482 $36,285
$7.000 $50,223 $54,428
$12,500 $83,705 $90,713

Adopting asimilar approach to the 1 April 1983 figures gives the following:

CPI NAW
Base (1Jan 91) (Nov 90)
$17,000 $33,612 $33,318
$10,000 $19,772 $19,599
$27,000 $53,384 $52,917

The effective date

Essentially, there are only two options if it is accepted that compensation should
be extended:

- Incapacity post-1 April 1974; or

- Incapacity post legislative amendment, (e.g. | December 1991).
Other optionsin between these are redlly only variants of the first one.
Factors relevant to using 1 April 1974 as the cut-off date are:

- It provides entitlement for asbestotics and their dependants (or all
occupational disease sufferers) whose incapacity commences on or after
the advent of the accident compensation scheme;

- It duplicates entitlement for those who have obtained a remedy already
viaWorkers' Compensation Act, common law action or directly
negotiated settlement;

- It would be difficult to administer a 17-year backlog in relation to estab-
lishing entitlements for claimants. Difficulties include dealing with
medical records going back in time, employers which no longer exist and
dependants who are reliant on causes of death being recorded on the
deceased’s death certificates; and

- There would be mgjor funding issues to be faced through levy or general
taxation provisions because no financial provision has been made for this

“backlog”.
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Factors relevant to using a date post |egislative amendment:

- It provides entitlement for asbestotics and their dependants (or all occu-
pational disease sufferers) whose incapacity commences or continues on
or after the date specified where the incriminated employment ceased
before 1 April 1974. There is an equity loss for those whose entitlement
ceases before the specified date;

- It duplicates entitlement for those who have already sought and obtained
aremedy elsewhere;

- Difficultiesin administration are lessened but still exist under this option;
- Funding issues are lessened under a pay-as-you-go scheme.

In considering viable compensation scenarios in the section, Compensation
options for the future, we identified a special stand-alone scheme. In our view,
if this scenario were adopted, the entitlements provided should reflect those
available under comparable provisions — in this case, currently occupational
diseases under the Accident Compensation Act. Thereislittle merit in devel op-
ing adifferent benefit structure. Under a special scheme we still face the same
issues in setting an effective date.

In summary then, the equity issue isto be balanced against the other issues.
Appendix VIl sets out the financial implications for two theoretical situations.
We are concerned about equity and access issues but welfare legisation is
seldom backdated. There must of necessity be a cut-off point somewhere. We
are also conscious that, although perceived difficulties of administration should
not drive a decision, the administration of legislation effective up to 17 years
prior to its implementation is untenable.

On balance then, we favour any extension of compensation entitlement
being introduced for incapacity on or after “afuture date’. In situations
where the victim dies before that prescribed date then, subject to the normal
rules regarding entitlement, the dependants should be entitled to their weekly
benefits if dependency continues beyond that date, i.e. dependency equates with
incapacity.

To complete the picture, however, we need to consider the categories of
asbestotics not covered by the adoption of a“future” effective date:

- Incapacity post-1 April 1974 from incriminated employment in New
Zealand prior to that date but suffers incapacity before the effective date.
(If incapacity continues beyond the prescribed date, then entitlement
commences from that time);

- The dependants of asbestotics who otherwise would have entitlement, but
whose dependency period occurs before the effective date. (I
dependency continues beyond the prescribed date, then entitlement to
weekly compensation commences from that time);

- Asbestotics whose disease is not occupationally originated; and
- Asbestotics whose sole exposure occupationally arises overseas.

In each case, although not widely recognised, there is the option of acommon
law action being initiated. This raises the issue, to which we have already
referred, of entitlement under the Workers' Compensation Act. If the broad
thrust of this paper isaccepted we see a need to:

- Review thelevel of entitlementsunder theWorkers Compensation
Act (and allow such actionsto be brought in terms of the prescribed
periods); and

- Restrict common law actionsto “losses’ occurring for periodsup
until the effective date only.
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Appendix I: Workers’ Compensation Act 1956, s 19

Industrial diseases

19. Compensation for diseases arising out of employment —

(1) Where a worker s total or partial incapacity for work or a worker’s death
results from any disease, and the disease is due to the nature of any employment
in which the worker was employed within the prescribed period before the date
of the commencement of the incapacity (or the date of the death if there has
been no previous period of incapacity), compensation shall be payable asif the
disease were a personal injury by accident arising out of and in the course of
that employment, and all the provisions of this Act shall apply accordingly,
subject, however, to the provisions of this section.

(2) For the purposes of this section, the term “ prescribed period” means —

(a) In the case of any disease due to exposure to X-rays, ionising particles,
radium or other radioactive substances, or other forms of radiant energy, a
period of [twenty years):

(aa) In the case of hydatid disease, a period of ten years:
(b) In any other case, a period of two years.

(3) No compensation shall be payable under this section in respect of the
incapacity or death of a worker if that incapacity commences or that death
happens, as the case may be, more than the prescribed period after the worker
has ceased to be employed by the employer, f rom whom the compensation is
claimed in any employment to the nature of which the disease is due:

Provided that this subsection shall not apply to the death of a worker when his
death has been preceded, whether immediately or not, by any period of
incapacity in respect of which the employer isliable under this section.

(4) For the purpose of calculating the weekly earnings of the worker in a claim
for compensation under this section, the date of the commencement of the
incapacity of the worker (or the date of his death if there has been no previous
period of incapacity) shall he treated as the date of the happening of the acci-
dent, if heis then employed by the employer from whom the compensation is
claimed in any employment to the nature of which the disease is due; and if he
is not then so employed, the last day on which he was so employed shall for this
purpose be treated as the date of the happening of the accident.

(5) For all the other purposes of this Act,the date of the commencement of the
incapacity of the worker (or the date of his death if there has been no previous
period of incapacity) shall be treated as the date of the happening of the
accident.

(6) The compensation shall be recoverable from the employer who last em-
ployed the worker within the prescribed period preceding the date of the com-
mencement of the incapacity (or the date of the death if there has been no
previous period of incapacity) in any employment to the nature of which the
disease was due, and notice of the death or disablement shall be given to that
employer and may be so given notwithstanding that the worker has voluntarily
left his employment:

Provided that —

(a) The worker or his dependants, if so required, shall furnish that employer
with such information as to the names and addresses of all the other employers
who employed him in any employment to the nature of which the disease was
due within the prescribed period preceding the date of the commencement of the
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incapacity (or the date of the death if there has been no previous period of
incapacity) as he or they may possess, and if that information is not furnished
or is not sufficient to enable that employer to take proceedings under para-
graph (b) of this proviso that employer, upon proving that the disease was not
contracted while the worker was in his employment, shall not be liable to pay
compensation:

(b) If that employer alleges that the disease was in fact contracted while the
worker was in the employment of some other employer within the prescribed
period before the date of the commencement of the incapacity (or the date of the
death if there has been no previous period of incapacity), and not whilein his
employment, he may join that other employer as a party to the proceedings
before the Court, and if the allegation is proved that other employer shall be the
employer from whom the compensation is to be recoverable:

(c) If the disease is of such a nature as to be contracted by a gradual process,
any other employers who within the prescribed period before the date of the
commencement of the incapacity (or the date of the death if there has been no
previous period of incapacity) employed the worker in any employment to the
nature of which the disease was due shall be liable to make to the employer
from whom compensation is recoverable such contributions as in default of
agreement may be determined by the Court.

(7) If any worker contracts any disease in respect of which he would he entitled
to aminer’s benefit under the Social Security Act 1938, he shall not be entitled
to receive any compensation in respect of that disease for any period for which
he receives the miner’s benefit, or to receive a miner’s benefit for any period for
which he receives compensation, and no compensation shall be paid in a lump
sumin respect of incapacity caused by any such disease as aforesaid.

(8) In any case where the death of a worker results from any such disease as
aforesaid, payments of miner’s benefit received by the worker shall be deducted
from any compensation payable in respect of his death in the same manner and
to the same extent as if they were weekly payments of compensation.

(9) Nothing in this section shall affect the right of any person to recover com-
pensation in respect of a disease if the disease is a personal injury by accident
within the meaning of this Act.

Cf 1922, No 39, s10; 1947, No 58, s42.

The words “ twenty years’ were substituted for the words “ five years’ in para
(a) of subs (2) of this section by s9 of the Workers' Compensation Amendment
Act 1960 and para (aa) was inserted by s2 of the Workers' Compensation
Amendment Act 1967.

Appendix Il: Accident Compensation Act 1972,
S 67

67. Compensation for diseases arising out of employment —

(1) Where an earner’stotal or partial incapacity for work or an earner’s death
results from any disease, and the disease is due to the nature of any employment
in which the earner was employed during a period that ended after the com-
mencement of this section and within the prescribed period before the date of
the commencement of the incapacity (or the date of the death if there has been
no previous period of incapacity), cover shall exist, rehabilitation assistance
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shall he given, and compensation shall he payable as if the disease were a
personal injury by accident arising out of and in the course of his employment,
and all the provisions of this Act shall apply accordingly subject, however, to
the provisions of this section.

(2) For the purposes of this section, the term “ prescribed period” means —

(@) In the case of any disease due to exposure to X-rays, ionising particles,
radium or other radioactive substances, or other forms of radiant energy, a
period of 20 years, or such other period as the Governor-General may (by
Order in Council) prescribe.

(b) In the case of hydatid disease, a period of 10 years, or such other period as
the Governor-General may (by Order in Council) prescribe:

(c) Inrelation to any other disease for which, by Order in Council, a special
period isfor the time being prescribed, for the purposes of this section, the
period so prescribed:

(d) Inany other case, a period of 2 years.

(3) Any Order in Council prescribing for the purposes of this section a special
period in relation to any disease or class of diseases may be made to come into
force on the day in which it is made or on any earlier or later date.

(4) No rehabilitation assistance shall he given and no compensation shall be
payable under this section in respect of the incapacity or death of an earner if
that incapacity commences or that death happens, as the case may be, more
than the prescribed period after the earner has ceased to be engaged in any
employment to the nature of which the diseaseis due:

Provided that this subsection shall not apply to the death of an earner when his
death has been preceded, whether immediately or not, by any period of inca-
pacity due to the disease in respect of which the earner was entitled to any
compensation under this section.

(5) For the purpose of calculating the relevant earnings of an earner ina claim
for any compensation under this section, the date of the commencement of the
incapacity of the earner (or the date of his death if there has been no previous
period of incapacity) shall be treated as the date of the happening of the acci-
dent, if heisthen engaged in any employment; and if he is not then so engaged
the last day on which he was so engaged shall for this purpose be treated as the
date of the happening of the accident.

(6) For all the other purposes of this Act, the date of the commencement of the
incapacity of the earner (or the date of his death if there has been no previous
period of incapacity) shall be treated as the date of the happening of the
accident.

(7) If any earner contracts any disease in respect of which he would he entitled
to aminer’s benefit under the Social Security Act 1964, he shall not he entitled
to receive any compensation under this Act in respect of that disease for any
period for which he receives the miner’s benefit, or to receive a miner’s benefit
for any period for which he receives any earnings-related compensation under
this Act.

(8) Nothing in this section shall affect the right of any person to recover com-
pensation in respect of a disease if the disease is a personal injury by accident
within the meaning of this Act.

Cf 1956, No 62, s19; 1967 No 29, s2.
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Appendix I11: Accident Compensation Act 1982,
S 28

28. Compensation for diseases arising out of employment —

(1) If a person’stotal or partial incapacity or death results from any disease,
and the disease is or was due to the nature of any employment in which the
person was employed as an earner during a period that ended on or after the
1st day of April 1974, cover shall exist asif the disease were a personal injury
by accident arising out of and in the course of his employment, and all the
provisions of this Act shall apply accordingly subject, however, to this section.

(2) For the purpose of calculating the entitlement to earnings-related compen-
sation (if any) in a claim for compensation under this section, the date of the
commencement of the incapacity or, if there is more than one period of incapac-
ity the date of the commencement of each period of incapacity of the person (or
the date of his death if there has been no previous period of incapacity) shall be
treated as the date of the happening of the accident.

(3) For all the other purposes of this Act, the date of the commencement of the
incapacity or, if there is more than one period of incapacity, the date of the
commencement of each period of incapacity of the earner (or the date of his
death if there has been no previous period of incapacity) shall be treated as the
date of the happening of the accident:

Provided that, where more than one period of incapacity occurs in the employ-
ment of the same employer, only the date of commencement of the first period of
incapacity with that employer shall be treated, for the purposes of section 57 of
this Act, as the date of the happening of the accident.

(4) If any person contracts any disease in respect of which he would be entitled
to aminer’s benefit under the Social Security Act 1964, he shall not be entitled
to receive any earnings-related compensation under this Act in respect of that
disease for any period for which he receives the miner’s benefit, or to receive a
miner’s benefit for any period for which he receives any earnings-related
compensation under this Act.

(5) Nothing in this section shall affect the rights of a person under any of the
provisions of this Act in respect of a disease if the disease is personal injury by
accident within the meaning of this Act.

Cf 1972, No 43, s67

Appendix 1V: Original ACC five-point test

Based primarily on Australian cases

Adiseaseis“ due to the nature of” a claimant’s employment only if the
following tests are met:

(8 Thework engaged in by the employee must have an inherent tendency to
cause or disseminate that particular disease.

(b) Thistendency must exist because the work itself possesses, or contains,
a particular property or characteristic which gives rise to that disease.

() Such tendency, property or characteristic must he peculiar to that work
and not found in employment generally.

(d) Because of that peculiar and distinctive tendency, property or
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characteristic, an employee is faced with a special risk of contracting
that disease, ariskisnot similarly faced in other employment.

(e) Thistendency, property or characteristic does not have to be present
throughout the whole of the employee’s work, but may exist only at a
particular time or in a particular place.

Appendix V: Current ACC policy and procedure

(Extractsfrom Claims Manual - Part 3)
4.3 Disease as PIBA

Paragraph (b)(ii) of the s2 definition of PIBA excludes “damage to the mind
caused exclusively by disease, infection, or the ageing process’ except to the
extent that it is covered by one of the “inclusions’ in paragraph (a) of that
definition (refer 1.0). A disease may be a physical consequence of an injury or
of the accident (refer 4.1.1). Similarly, mental illness may be a consequence of
theinjury or the accident (refer 4.1.2). Apart from this, disease may be deemed
to be PIBA in accordance with the special provisionsin the Act. The s2 defini-
tion expressly includes occupational diseases covered under sections 28 and 29.
Section 28 deals with occupational diseasesin general and s29 deals with
industrial deafness.

4.3.1 Occupational Diseases

To qualify for cover as PIBA under s28 a disease must be due to the nature of
the person’s employment.

A disease is due to the nature of a person’s employment where it can be shown
either:

- that there was a causal connection between the particular work and the
disease (refer 4.3.1.1); or

- that the general class of work in which the person is engaged has by its nature
a recognised tendency to cause the disease and, accordingly, people in that
class of work are exposed to a special risk of contracting the disease (refer
4.3.1.2).

4.3.1.1 Causal Connection — Particular Work
In relation to this type of claim a causal connection can arise either:

- because the particular work being undertaken at a specific time or period
resulted in the person contracting the disease (e.g. a nurse looking after a
patient who had an infectious disease (mumps) which the nurse contracted); or

- because the person was required to work in a particular place which resulted
in his being exposed to and contracting a disease (e.g. a school teacher who
contracts hepatitis from an infected swimming pool while supervising a
students' camp).

The evidence must be sufficient to establish a causal connection between the
person’swork or a particular part or aspect of that work (whether through its
nature, its location, or a combination of these) and the disease. It is not
necessary for the disease to be recognised risk in the person’s general class of
work.

Thus, claims by members of the Armed Forces and others who have cover
extended under sections 30, 31 or 32 will be acceptable under s28 if they
contract a disease endemic to the country or countries they are required to
work in, unlessit is established that contraction of the disease was unrelated to
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the nature of the work in which the person was engaged. If the disease is non-
endemic, it must be established that the particular work caused the disease (i.e.
the test in point one of 4.3.1.1. above).

4.3.1.2 General Employment Risk

If the Corporation is satisfied on the evidence that the work engaged in by the
accident victim has a known or demonstrable tendency to cause the particular
disease, thiswill justify acceptance of the claim in the absence of evidence
showing that the employment was not the cause of or a factor contributing to
the contraction of the disease. Examples are leptospirosisin dairy and pig,
farmers, lead poisoning in battery process workers, miners’ silicosis.

4.3.2 [Time Limits]

[ Section 67 of the 1972 Act imposed a * prescribed period” within which an
occupational disease had to be contracted before cover would exist. In general
terms, the prescribed period was within 2 years after leaving the particular
employment. Special periods applied in certain specified cases.

Section 28 of the 1982 Act removes these time limits. All that is now necessary
is that the claimant must have been employed in the particular employment on
or after 1 April 1974. This change will allow diseases with a long “ incubation
period” to be accepted if properly documented.]

(e) Exposure to asbestos dust does nat, in itself, constitute personal injury by
accident, and a claim cannot be accepted merely because the exposure may
result in an asbestos-related disease at some later date.

If enquiries are received from persons who have only recently been exposed to
asbestos —say in the last 5 years — they should be advised to obtain written
confirmation of the exposure fromtheir employer.

This statement should contain:
i) the period(s) of exposure;
i) the concentration of fibres in the workplace if measured;
iii) notification of other workers suffering similar exposure.

This evidence should he retained by the employer, union or employee and
produced at a later date as evidence should an asbestos-related disease
manifest sometime in the future.

It iswidely accepted that asbestos-related illnesses devel op some years (15-20)
after a known asbestos exposure. Therefore, diseases following a more recent
exposure are not likely to be asbestos related unless exposure has been gross.

Appendix VI: Asbestos litigation in the United

Kingdom

Extract from p 5 (see references)
THE EXTENT OF THE PROBLEM

In the USA the main groups of workers exposed to asbestos were employed in
asbestos factories, shipyards, construction and insulation work (‘lagging’).
Asbestos entered the USA by rail, from mines in Canada so that the only han-
dling was by workers directly employed in asbestos processing factories
unloading from private delivery sidings. The same groups were also among
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those most heavily exposed in the UK, together with dock workers, railway
engineering workers, tradesmen working in proximity to laggers, boilermakers
and women involved in the manufacture of gas masks during World War 11. In
contrast to the USA, exposure was dispersed widely in manufacturing plants,
shipyards and power stations around the whole country.

The actual number and distribution of injuriesis difficult to determine with any
precision. There are no comparable figures for asbestosis and asbestos-induced
lung cancer, both of which are, in any case, subject to considerable variation in
diagnosis depending upon the skills and interests of the medical practitioners
involved (see p 8).

There is considerable controversy over whether or not gastro-intestinal cancers
may be caused by asbestos exposure. The mesothelioma estimates for each
country are, however, thought to be more reliable, because of the severity and
distinctive nature of the condition. These may serve as an indicator of the
incidence of other asbestos-induced diseases, although there are suggestions
that the types of asbestos used in the UK may have been somewhat more likely
to cause this particular disease. Nevertheless, to the extent that the comparison
can be accepted as valid, it would suggest that, although the UK has about one-
guarter the population of the United Sates, it is likely to have about one-third
as many cases of asbestos-induced disease. e estimate that about 10,000 tort
claims have been filed in the UK since the early 1960s. As of 1986, when the
number of cases filed in the USA increased dramatically as a result of a change
in the method of processing claims, this represents about 28 percent of the
number of USclaims. Smply put, the UK might be expected to generate signifi-
cantly more litigation than the USA but seems to come up with about the same
amount, suggesting that there is a loss of potential cases somewhere in the
system.

Appendix VII: Summary of symposium on health

Extract from the report (seereference)

Lung cancer and mesothelioma risk models have been devel oped for asbestos
exposure that are considered to be conservative (i.e. tend to overpredict rather
than underpredict the risks). Recent data indicate that the average concentra-
tion of asbestos in schools and other buildings that have asbestos-containing
materialsis generally well below the 0.001 (mixed) fibers/ml used in risk
calculations performed for school children. Using these conservative risk
models and exposures higher than typically measured, the projected lifetime
risk from exposure to mixed asbestos fibers is one death among a cohort of
100,000 children. These risk projections do not differ greatly among different
investigators.

Theriskof 1in 100,000 isfar lessthan most other commonly experienced
environmental health risks, such as those attributable to environmental tobacco
smoke and radon. Even though the risk posed by in-place asbestos is very small,
both in absolute and relative terms, the public perception of these risks are
high, which often leads to the decision to simply remove all of the asbestos-
containing materials from buildings that have ACM (asbestos-containing
materials).
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Appendix VIII: Financial models

Notes

These two cases attempt to quantify the financial implications inherent in
entitlements being back-dated as opposed to introduction with effect from a
future date.

The following assumptions are made:
“Early” diagnosis and, hence, some years of incapacity (seldom the case);

- Total work incapacity from time of diagnosis (rather than an initial period
of partia incapacity which, again, is seldom the case);

- Spouse same age as asbestotic and totally dependent until age 65 (i.e. no
material income and no subsequent relationship in the nature of a
marriage);

- Children totally dependent until age 16; and

- Weekly compensation entitlement increases of 5% per annum.

In view of the above assumptions, it is readily apparent that the models are
conservative.

Very few potentia claimants would receive anywhere near the amounts
modelled in Case 2.

Other pointsto note:

- If thelegidlation provisions grant retrospective entitlement, then the issue
of interest on unpaid entitlements needs to be addressed;

- If thelegidative provisions come into effect at some future date, then the
issue of alowing acommon law option for the intervening period needs
to be considered.

Casel

Retired from employment 31 March 1974

Incriminated employment ceased 31 March 1974 (or earlier)
67-years-old at 1 December 1983

Incapacity from 1 December 1983 and total

Totally dependent spouse

Entitlement from *Entitlement from
[tem 1/12/83 1/12/91
Life expectancy 2yrs 5yrs 10yrs 10yrs
Lump sums 27,000 27,000 27,000 27,000
Homehelp & medical 5,000 10,000 15,000 5,000
Funeral expenses 1,500 2,000 2,500 2,500
Spouse's lump sum 4,000 4,000 4,000 4,000
Total $37,500 $43,000  $48,500 $38,500

Notes:

1. General principle aso applies for, say, an unemployed 47-year-old (although
dependants’ lump sums will differ if there are dependent children).

2. “Homehelp and medical” and “Funeral expenses’ are estimates only.
* Assumes no entitlement if asbestotic dies before | December 1991.
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Conclusion:

Backdating of entitlements will have little impact unless interest on late paid or
unpaid amounts of compensation were to be allowed.

Case?2
Incriminated employment ceased 31 March 1974 (or earlier)
47-year-old earner with earnings of $300 per week at 1 April 1983

Total incapacity from 1 April 1983
Totally dependent spouse and 2 children (12 and 5) at 1 April 1983

Entitlement from *Entitlement from
[tem 1/12/83 1/12/91
Life expectancy: 2yrs 5yrs 10yrs 10 yrs
Weekly payments 25,584 68,960 156,972 37,799
(2yrs)
Lump sums 27,000 27,000 27,000 27,000
Homehelp and
medical 5,000 10,000 15,000 5,000
Funeral expenses 2,000 2,000 2,000 2,000
Dependants’ 8,000 6,000 4,000 4,000
lump sums
Spouse's ERC 194,284 169,451 128,068 128,068
(16 yrs) (13 yrs) (8yrs) (8yrs)

Children’'s ERC 35,984 21,668 4,066 4,066

(2+9) (0+6) (0+1) (0+1)
Totals $298,852 $326,747 $337,106  $207,933
Notes:

1. Refer assumptions on first page of this appendix.
2. “Homehelp and medical” and “Funeral expenses’ are estimates only.

3. Assumes that net interest equalsinflation, i.e. that $1 in 1983 isworth $1 in
1991.

* Assumes only entitlement if asbestotic dies before | December 1991 relates to
spouse’s weekly compensation and children’s weekly compensation (if depend-
ency continues beyond that’ date).

Conclusion

Backdating of entitlements could have a significant impact on the cost of
introducing an extension to present coverage.
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